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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


Page 


BABCOCK DAIRY COMPANY OF OHIO, THE, ET AL, AMA Docket 
No. M MM—3. Milk marketing orders — challenges to 
the “past” notice provisions of as to the Class II price — 
Express authorization by § 8c(5\A) as to notice provi- 
sions — Rulemaking hearings — findings of Asst. Se- 
cretary held inconclusive — Administrative practice in 
rule making functions of the Dept. — Holding by the 
Judicial Officer 


(No. 17,082) 


In re THE BABCOCK DAIRY COMPANY OF OHIO, et al. AMA Docket No. M 
MM.-3. Decided April 29, 1976. 


Milk marketing orders — challenges to the “past” notice provisions of as to the 

Class II price — Express authorization by § 8c(5(A) — Rulemaking hearings — 

Asst. Secretary’s findings held inconclusive — Administrative practice in rule- 
making fuactions — Holding by the Judicial Officer 


Where petitioners’ contention that past notice as to the Class II price is burdensome to 
them in that they must price and sell their Class II products before they know their in- 
gredient cost has some merit, and the Assistant Secretary’s prior findings do not dis- 
close if he recognizes that burden and he neither agrees or disagrees that such notice 
as complained of by petitioners is burdensome to regulated handlers, the Judicial Of- 
ficer holds that the order provisions challenged herein are not in accordance with law; 
he retains jurisdiction of the proceeding for a subsequent final decision and order, and 
leaves to the Secretary the determination of what corrective action should be taken. 


John G. Liebert, Administrative Law Judge. 
Robert N. Sayler, Washington, D.C., for petitioners. 
John H. Sandor and Garrett B. Stevens, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under § 8c(15)(A) of the Agricultural Marketing 


431 
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Agreement Act of 1937, as reenacted and amended (7 U.S.C. 
608c(15)(A)), instituted by a petition filed on July 15, 1974, by 57 
handlers of milk regulated under 44 Federal Milk Marketing Orders. 
The Milk Industry Foundation and the International Association of Ice 
Cream Manufacturers, although not permitted to participate as peti- 
tioners because they are not “handlers,” were permitted to file briefs in 
support of the petitioners. 


The petition challenges the legality of the provisions in each of 57 
Federal Milk Marketing Orders which provide that handlers are not ad- 
vised of the price of Class II milk which they use in any month until the 
fifth day of the subsequent month. Under each of the Orders, handlers 
pay the highest price for milk they use in Class I (fluid use), a much 
lower price for milk they use in Class III (hard products, e.g., butter, 
cheese and powder) and 10¢ more than the Class III price for milk they 
use in Class II (soft products, e.g., yogurt, cottage cheese, cream prod- 
ucts and frozen desserts). 


Under each of the Orders, the Class III price for any month is the 
“Minnesota-Wisconsin” price for the month. The Minnesota-Wisconsin 
price is the estimate made each month by the Department's Statistical 
Reporting Service, based on a survey of representative plants, of the 
price paid by handlers in the two States for manufacturing milk. Since 
the Minnesota-Wisconsin price for a month is not determined and an- 
nounced until the fifth day of the following month, the Class III price for 
any month is not announced under the Federal Orders until the fifth day 
of the following month. No challenge is made in this proceeding as to 
such “past” notice provisions for the Class III price. But petitioners chal- 
lenge the identical “past” notice provisions under the Orders as to the 
Class II price. 


Petitioners contend that the “past” notice provisions as to the Class II 
price are illegal because (i) they are contrary to the Act and not 
authorized by the Act; (ii) they involve an arbitrary and capricious exer- 
cise of authority; and (iii) they violate the Due Process Clause of the 
Fifth Amendment to the Constitution. In addition, petitioners contend 
that the past notice provisions in 39' of the Orders which were involved 
in rulemaking hearings in 1970 and 1971 are illegal because not sup- 
ported by adequate findings and evidence. 


Administrative Law Judge John G. Liebert filed an Initial Decision on 
January 20, 1976, in which he rejected petitioners’ first three conten- 
tions referred to above, but held that the “past” notice provisions of the 


1. Forty Orders were originally involved in the rulemaking hearings, but the Mississippi 
Order terminated prior to the completion of the rulemaking proceedings (39 F.R. 8452). 
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39 Orders are illegal because not supported by adequate findings and 
evidence. 


The petitioners and the respondent appealed Judge Liebert’s Initial 
Decision to the Judicial Officer, to whom final administrative authority 
to decide the Department’s cases subject to the Administrative Pro- 
cedure Act has been delegated (37 F.R. 28475; 38 F.R. 10795).? Oral 
argument before the Judicial Officer was heard on April 20, 1976. 


FINDINGS OF FACT 


1. The petitioners are 57 handlers regulated under Federal Milk 
Marketing Orders, viz: American Dairy of Evansville, Inc.; Arden-May- 
fair, Inc.; The Babcock Dairy Company of Ohio; Banquet Ice Cream & 
Milk Co., Inc.; Blue Bell Creameries, Inc.; Borden, Inc.; Bresler Ice 
Cream Company; Brown’s Velvet Dairy Products, Inc.; Carnation Com- 
pany; Cloverland Farms Dairy, Inc.; Coleman Dairy, Inc.; Costa Ice 
Cream Company; Creamland Dairies, Inc.; Crowley Foods, Inc.; Dairylea 
Cooperative, Inc.; Dean Foods Company; Deering Ice Cream Corp.; Dun- 
kirk Ice Cream Company, Inc.; East Side Jersey Dairy, Inc.; Elmhurst 
Milk & Cream Co., Inc.; Fairmont Foods Company; Farmbest Foods, 
Inc.; Farmers Dairies; Foremost Foods Company; Fort Dodge Creamery 
Company; Friendship Dairies, Inc.; Golden Guernsey Farms; Golden 
Jersey Creamery, Inc.; Green’s Dairy, Inc.; Hendrie’s Inc.; Hiland Dairy, 
Inc.; H. P. Hood Inc. (Dairy Division); Houlton Farms Dairy; The H. E. 
Koontz Creamery, Inc.; Land O’Pines Dairy Products Co.; Maplehurst 


Farms, Inc.; Minnesota Dairy Co., Inc.; Muller-Pinehurst Dairy, Inc.; The 
Page Milk Co.; Penn Dairies, Inc.; Pet Incorporated (Dairy Division); 
Pevely Dairy Company; Plains Creamery, Inc.; Price’s Valley Gold 
Dairies, Inc.; Reiter Foods Inc.; Wm. H. Roberts & Sons, Inc.; Schoep’s 
Ice Cream Co., Inc.; Shamrock Foods Company; The Southland Cor- 
poration; Steffen Dairy Foods Company, Inc.; T. & W. Ice Cream, Inc.; 
Thompson Dairy Co., Inc.; Turner Dairies, Inc.; Tuscan Dairy Farms, 
Inc.; Watts-Hardy Dairy, Inc.; Welsh Farms, Inc.; and Western Dairy & 
Ice Cream Company. 


2. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program). 
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2. Petitioners operate under 26 of the 39 Federal Milk Marketing 
Orders involved in rulemaking hearings held in 1970 and 1971, viz.: the 
Orders for the marketing areas of Georgia, Chicago Regional, Louis- 
ville-Lexington-Evansville, Indiana, Minnesota-North Dakota, St. 
Louis-Ozarks, Quad Cities-Dubuque, Greater Kansas City, Nebraska- 
Western Iowa, Minneapolis-St. Paul, Minn., Wichita, Kansas, North 
Central Iowa, New Orleans, Louisiana, Northern Louisiana, Memphis, 
Tennessee, Red River Valley, Oklahoma Metropolitan, Central Arkan- 
sas, Lubbock-Plainview, Texas, North Texas, San Antonio, Texas, Cen- 
tral West Texas, Corpus Christi, Texas, Central Arizona, Texas Pan- 
handle, and Rio Grande Valley. In addition, petitioners operate under 18 
other Federal Milk Marketing Orders for the marketing areas of Appala- 
chian, Boston Regional, Connecticut, Eastern Colorado, Eastern Ohio- 
Western Pennsylvania, Inland Empire, Knoxville, Lake Mead, Middle 
Atlantic, New York-New Jersey, Ohio Valley, Oregon-Washington, 
Puget Sound, South Texas, Southeastern Florida, Southern Michigan, 
Tampa Bay, and Upper Florida. 


3. Prior to August 1, 1974, most of the Federal Milk Orders provided 
for only two classes of milk, Class I (fluid) and Class II (surplus). Some of 
the Orders had two surplus classifications, Class II and Class III. The 
present method of giving “past” notice as to the price of surplus milk has 
been in effect at least since 1934. However, in 1970, at the request of the 
Milk Industry Foundation and the International Association of Ice 
Cream Manufacturers, a rulemaking hearing was held for seven Federal 
Milk Orders to consider 33 proposals relating to the classification and 
pricing of milk, one of which (Proposal No. 28) proposed that the prices 
for Class II and Class III milk be announced “in advance of the date on 
which they become effective” (35 F.R. 10692, 10694). In 1971, a similar 
rulemaking hearing was held with respect to 33* other Federal Milk 
Orders to consider 43 similar proposals, one of which (Proposal 27) also 
proposed advance announcement of Class II and Class III prices (36 F.R. 
19604, 19606). 


As a result of those hearings, four Final Decisions by the Assistant 
Secretary were published in the Federal Register on March 4 and 5, 
1974, relating to the 39 Federal Orders (39 F.R. 8202, 8452, 8712, 
9012). The Final Decisions set forth, inter alia, the reasons for creating 
two surplus classifications (Class II and Class III) for those Orders which 
then had only one surplus classification (Class II), and for rejecting the 
proposals to give advance announcement of prices for surplus milk. The 
Order amendments involved in the rulemaking hearings were effective 


3. As stated in footnote one, supra, one of the Orders terminated, leaving a total of 39 in- 
volved in the 1970 and 1971 rulemaking proceedings. 
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August 1, 1974 (39 F.R. 15404, 15762, 15997, 16232). 


Three of the four Final Decisions Contain identical language rejecting 
advance announcement for the Class II price (39 F.R. 8470, 8730, 9030). 
The fourth Final Decision contains very similar language in this respect 
(39 F.R. 8216). The language from the three identical decisions is set 
forth immediately below, with additional language contained in the 
fourth Final Decision shown in footnotes 4-6, infra. 


6. Advance announcement of prices for surplus milk. The proposal by handlers to 
announce order prices for surplus milk at the beginning of the month rather than at 
the end of the month during which the prices apply should not be adopted. 


Under the present orders, the prices for surplus milk are announced by the fifth 
day of each month. Such prices apply to producer milk delivered to handlers during 
the preceding month.‘ 


The national associations of fluid milk and ice cream processors proposed at the 
hearing that the class prices to be applicable in a particular month to surplus milk be 
announced by the fifth day of such month. Handlers stated that under the present 
announcement procedure they are often disadvantaged by not knowing the costs of 
producer milk for manufacturing use until after the end of the month in which the 
milk is processed. They claimed that when there is a significant increase in the order 
price, the delayed notice of the increase prevents them from making corresponding 
adjustments in their resale prices on a timely basis.° Proponents’ interest in advance 
pricing related essentially to the prices that would be applicable to cottage cheese, 
cream products, yogurt, and frozen desserts, the principal Class II products proc- 
essed by such handlers. 


In exceptions filed to the revised recommended decision, there was a general con- 
sensus among both handler and producer groups that the present method of an- 
nouncing surplus prices should continue with respect to the Class III price. These 
groups generally urged, however, that the Class II price for the month be announced 
by the fifth day of the month and be based on the Minnesota-Wisconsin price for the 
preceding month. 


For the regulated handler processing producer milk into butter, nonfat dry milk 
and cheddar cheese, advance announcement of the applicable class price could place 
him at a competitive disadvantage on his sales of these manufactured products. As 
indicated earlier, the surplus prices under the revised classification plan would be 


4. The fourth Decision adds at this point: “The present Class II prices are based on prices 
paid to farmers in Minnesota and Wisconsin for manufacturing grade milk. The average 
Minnesota-Wisconsin price for a particular month is announced by the Department shortly 
after the end of such month. The current procedure for announcing the Class II price after 
the end of the month thus permits such price to reflect the corresponding manufacturing 
milk pay prices for the same month.” 


5. The fourth Decision adds at this point: “The proposal as it concerned the announcement 
of the price for the proposed Class III classification was opposed by the principal co- 
operatives. They claimed that for handlers manufacturing the principal surplus products 
the Class III price should correspond as closely as possible with the prices being paid for 
manufacturing grade milk in the same month.” 
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based on prices paid for manufacturing grade milk in Minnesota and Wisconsin. 
These prices are closely related to the market values of cheddar cheese, nonfat dry . 
milk and butter, the principal uses for such milk in the month of delivery of the 
raw milk. These product prices are established on a regular basis in a market that is 
national in scope. The manufacturers of ungraded milk are fully aware of the 
movements of these product prices, which are published weekly, and can adjust 
their pay prices for milk in response to changes in the prices for the finished prod- 
ucts. Regulated handlers who are processing these particular products must com- 
pete in the same national market in which the processors of manufacturing grade 
milk are competing and the same product price information is available to them. 


In most of the markets under consideration, substantial quantities of milk are 
disposed of by regulated handlers in the form of butter, nonfat dry milk or cheese. 
In 1970 over 1 billion pounds of milk, or 88 percent of the market’s total Class II 
use, were so disposed of by handlers in the Minneapolis-St. Paul market. In the 
Minnesota-North Dakota, Southeastern Minnesota-Northern Iowa, Duluth- 
Superior, Cedar Rapids, lowa City, Eastern South Dakota, Oklahoma Metropolitan, 
and North Central Iowa markets, over 80 percent of each market's total Class II 
milk was used that year in manufacturing these products. Although lesser quan- 
tities of milk were used in such products in the other markets, only in four markets 
(Memphis, Fort Smith, Central West Texas, and Rio Grande Valley) did such uses 
represent less than 20 percent of the total Class II use for each market. Thus, 
handlers in most of the 32 markets have a very definite interest in the relationship 
of the applicable class price with prices being paid currently for manufacturing 
grade milk. Accordingly, the prices paid by regulated handlers for Class III milk 
should correspond very closely with the pay prices during the month of delivery for 
manufacturing grade milk if these handlers are to be competitive in the sale of the 
principal surplus products.° 


The same considerations are involved in the case of an advance announcement of 
prices for milk used in the proposed Class II products. The influence of the manu- 
facturing milk price level on the competitive relationship of producer milk for Class 
II uses is similar to that for producer milk used in the proposed Class III products. 
Therefore, the prices for Class II milk should be announced on the same basis as the 
price for Class III milk. 


In connection with the announcement of surplus prices, a comment should be 
made concerning the transition from the present pricing provisions to the new ones 
adopted herein. It is intended that the present surplus prices apply to producer milk 
delivered to handlers during the last month under the present classification and 
pricing scheme. Clarification of this point is pertinent since such prices would be 
announced following the effective date of the new pricing provisions. 


CONCLUSIONS 
All of the Federal Milk Marketing Orders provide for past notice as to 


6. The fourth Decision adds at this point: “Basing the Class III price for a particular month 
on the prices paid for manufacturing grade milk in the preceding month would not result in 
the price coordination necessary for those regulated handlers heavily engaged in the pro- 
duction of cheddar cheese, nonfat dry milk or butter.” 
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the Class II price. For example, the Order for the Chicago Regional 
Marketing Area provides (7 CFR 1976 Supp. 1030.53): 


The market administrator shall announce publicly on or before the fifth day of 
each month the Class I price for the following month and the Class II and Class III 
prices for the preceding month***. 


Regulated handlers made a convincing showing at the rulemaking 
hearings referred to in Finding 3, supra, and in the arguments here that 
such past notice as to the Class II price is burdensome to them since they 
must price and sell their Class II products before they know their in- 
gredient costs. The Assistant Secretary’s findings in the four Final De- 
cisions referred to in Finding 3 do not disclose whether he recognizes 
that burden. The findings set forth what the handlers “maintained” and 
“claimed,” in this respect, without agreeing or disagreeing that past 
notice is burdensome to regulated handlers in this respect. 


The basis for the Assistant Secretary’s decision to continue to give 
past notice for the Class II price—insofar as it is revealed in the four 
Final Decisions referred to in Finding 3—is that the same considerations 
are involved in the case of the Class II price as are involved in the case of 
the Class III price. But the Assistant Secretary’s conclusion as to the 
Class III price—insofar as it is revealed in the four Final Decisions—is 
that past notice of the Class III price is required for the benefit of regu- 
lated handlers, i.e., so that they may be competitive with unregulated 
handlers. 


Specifically, after reciting various facts, the Assistant Secretary con- 
cludes (Finding 3, supra): 


Accordingly, the prices paid by regulated handlers for Class III milk should cor- 
respond very closely with the pay prices during the month of delivery for manu- 
facturing grade milk if these handlers are to be competitive in the sale of the prin- 
cipal surplus products. 


If other conclusions were relied on as to Class III, they are not revealed 
in the four Final Decisions. Since past notice was continued for Class II 
because the “same considerations are involved” as in the case of Class III, 
the Assistant Secretary’s findings must be read as justifying past notice 
for Class II for the benefit of regulated handlers, i.e., so that they may be 
competitive with unregulated handlers. 


The conclusion that past notice of the Class II price is necessary to 
keep regulated handlers competitive with unregulated handlers does not 
shed any light on whether the Assistant Secretary agreed that past 
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notice is burdensome to regulated handlers in that they have to price 
their Class II products before knowing their ingredient costs,’ because 
even if he agreed that past notice is burdensome, in that respect, he 
might have concluded that such burden was outweighed by the benefit 
afforded to regulated handlers by the use of current pricing information, 
thereby keeping regulated handlers competitive with unregulated 
handlers. But we can only guess as to his thoughts in this respect. 


In any event, there is no direct evidence in the rulemaking records, 
and there is no basis for a reasonable inference, that past notice of the 
Class II price is necessary or desirable solely to benefit regulated 
handlers by keeping them competitive with unregulated handlers. 


There are, of course, some circumstances under which past notice of 
the Class II price benefits regulated handlers. For example, if the Orders 
did not provide for past notice of the Class II price, the pricing data 
governing the Class II price would have to be out-of-date by one or two 
months. Under the present method of giving past notice, the April Class 
II price is based on the April Minnesota-Wisconsin price, which is not 
known until May 5. The April Minnesota-Wisconsin price is the best 
estimate of the unregulated price of manufacturing milk in April. If the 
April Class II price were to be announced April 5, it would have to relate 
to pricing data one month stale, i.e., the March Minnesota-Wisconsin 
price. If the April Class II price were to be announced completely in ad- 
vance (as in the case of Class I), the April Class II price would have to be 
governed by the February Minnesota-Wisconsin price—a price two 
months stale. Hence when the Minnesota-Wisconsin price is falling, 
regulated handlers are benefited by past notice because their price is 
governed by the current price paid by unregulated handlers for manu- 
facturing milk rather than by the higher Minnesota-Wisconsin price 
which prevailed one or two months earlier. 


However, there is no evidence in the rulemaking records, and there is 
no basis for a reasonable inference, that in these inflationary times regu- 
lated handlers would, overall, be adversely affected by using stale pric- 
ing data to govern the Class II price. Regulated handlers might be at a 
competitive disadvantage compared to unregulated handlers when the 
Minnesota-Wisconsin price was falling. But they would have a cor- 
responding advantage over unregulated handlers when the Minnesota- 
Wisconsin price was rising. It is not reasonable to infer that in the fore- 


7. It appears that past notice as to the Class III price does not present the same problem to 
regulated handlers because Class III products are priced in a national market, so individual 
handlers have relatively little to do with determining the price of their Class III products. 
However, Class II product prices vary according to local market conditions, so individual 
handlers have a much greater role in pricing their Class II products. 
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seeable future the Minnesota-Wisconsin price will fall more often or to a 
greater extent than it will rise. (Tlie Minnesota-Wisconsin price rose dur- 
ing 25 of 31 recent months). 


In addition, if the Class II price were announced in advance (based on 
stale pricing data) and the Minnesota-Wisconsin price was falling, which 
would place regulated handlers at a competitive disadvantage compared 
to unregulated handlers in purchasing manufacturing milk, the regu- 
lated handlers could use butter or powder (i.e., Class III products) as 
their ingredients for making Class II products, instead of using producer 
milk priced higher than unregulated milk. (This might, of course, be 
detrimental to producers and, in the long run, to consumers; but the 
Assistant Secretary’s decisions purport to continue past notice solely for 
the benefit of regulated handlers). 


In short, if we are to consider only the interests of regulated handlers, 
the record of the rulemaking hearings and the reasonable inferences 
drawn therefrom do not support the Assistant Secretary’s conclusion 
that past notice of the Class II price is necessary or desirable solely to 
enable regulated handlers to stay competitive with unregulated 
handlers. 


The respondent in his Briefs makes a convincing showing that past 
notice of the Class II price may be rationally justified when the purposes 
of the Act (7 U.S.C. 602, 608c(18)) and the interests of producers, con- 
sumers and unregulated handlers are considered.* The advantage of pric- 
ing Class II milk used during any month in relationship to the value of 
the milk during that month (which is not known until the fifth day of 
the subsequent month, thereby requiring past notice) was explained by 
the respondent as follows (Memorandum in Support of Respondent’s 
Appeal Petition, pp. 30-31, 6-7, 63, 75-76): 


Mr. Forest testified at page 125 of the transcript that this was the first time that 
any consideration had been given to advance pricing anything but Class I milk. Mr. 


8. As stated in In re Michaels Dairies, Inc., 33 Agriculture Decisions 1663, 1709 (1974), 
affirmed, 34 Agriculture Decisions 1319 (D.C.D.C.), appeal pending: “Where there is a 
clash of interests between the handlers on the one side and the producers and consumers on 
the other, the statute provides a clear-cut basis for resolving the clash. Orders issued under 
the Act are ‘principally for the economic protection of producer and consumer’ (United 
States v. Mills, 315 F.2d 829, 837 (C.A. 4), certiorari denied, 374 U.S. 832, 375 U.S. 819.) 
The Act provides for the issuance of marketing Orders with or without handler approval (7 
U.S.C. 608c(8) and (9)). In practice, almost no handler ever agrees to sign a milk marketing 
agreement, and all of the approximately 60 milk Orders were promulgated after the 
handlers refused to agree to the programs. It is not unusual for handlers such as petitioner 
to be unhappy with a program designed to regulate them for the benefit of producers and 
consumers.” 
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Forest outlined at page 125 of the transcript the prior methods of pricing of surplus 


milk in this way: 


We had always priced. Now we have had different methods of doing this. 
Sometimes we would take a product price and convert a milk equivalent, al- 
low the cost of manufacture. We would have the prices paid by manufactur- 
ing milk plants. At one time we had the prices paid at condensory plants until 
condensed and evaporated milk became not a major item of our dairy in- 
dustry in the United States and we have taken the average prices paid by 
manufacturing plants throughout the United States. Those are different 
methods but always we tried to or did price the milk being made during the 
month at the prices paid at those manufacturing plants during that month or 
took the product prices which prevailed in the market during that month and 
used those prices to price the milk of farmers received during that same 
month. 


Mr. Forest explained that the purpose of this method of pricing of surplus milk 


was to provide some relationship between the value of milk during the time or 
month in which it was produced and the price during the month of its use. At page 
126 of the transcript it was established in questions put to Mr. Forest that under the 
present method of pricing of surplus milk it would be impossible to know the price 
of surplus milk as it was reflected in the market price of commodities until after the 
commodity had been produced and marketed. Mr. Forest was testifying at this point 
about the practical problem of relating the price of milk during the month of its 
production to the value of that milk in the market during that month. That market 
value, he testified, is best determined after the prices of products made from that 
milk are established in the market place. It was noted by Mr. Forest that the pro- 
posal to advance price Class II milk presented a novel approach to the concept which 
heretofore had prevailed, namely, the contemporaneous method of pricing surplus 
milk, which related the cost of the milk produced to the value of that milk in the 
market place. Mr. Forest testified at page 127 of the transcript that there was evi- 
dence developed at these hearings which supported the previous determination of 
the Secretary to preserve the relationship between the cost of milk and the value of 
surplus milk in that the “predominant aspects of the record that I thought were 
relevant to this problem far outweighed any of the evidence which indicated that we 


should advance part of the milk which was not utilized in Class I.” 


o 2 ee 


There is ample evidence in both records which substantiates the conclusions of the 


Secretary that: (1) regulated handlers compete with unregulated handlers for sales 
of both Class II and Class III products; (2) prices for butter, powder and cheese are 
determined in a national market and regulated handlers must stay competitive with 


this market for sales of these hard products; (3) unregulated handlers processing 


soft products, Class II, use Grade B milk or condensed or powder made from such 


milk; grade B milk prices follow national market prices for hard products; regulated 


handlers competing with unregulated handlers for the sales of soft products must 


have comparable pricing to stay competitive when Grade B prices are dropping; and 


in reverse, comparable pricing is needed for unregulated handlers when Grade B 


prices are increasling]; (4) regulated handlers can substitute condensed [milk,] 
powder or cream made from Grade B milk for regulated milk in processing soft 


products and so order prices thus must stay in line with Grade B prices; (5) the 


classification hearing covered 39 markets, advance pricing would have placed regu- 
lated handlers in these markets out of step with handlers in other order markets 
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where advance pricing does not exist and was not up for consideration; and (6) var- 
ious exhibits submitted at each hearing substantiated the competitive relationship 
of Class II and Class III products, the prices thereof, and the effect [on] regulated 
versus non-regulated handlers. 


>t. & es 


(6) Class II and Class III pricing should discourage the use of Class III products 
for ingredients of Class II products. 


4S eve 


In each month that the Minnesota-Wisconsin (the basic formula for the Class II 
price) price increased from the previous month, shown as a + in the table [set forth 
on p. 75 of Respondent’s Appeal Memorandum], regulated handlers costs under the 
order for pooled milk would be less by the amount shown than those plants buying 
unregulated milk. Thus, in those months where the difference in costs for buyers of 
regulated milk as opposed to unregulated milk were more than a few cents there 
would be a strong incentive for plants to switch sources of supply, which is a salient 
feature of disorderly marketing. As the table illustrates in the last 31 months some 
difference would have existed every month with as much as 60 cents advantage to 
competitive buyers of regulated or priced milk in certain months and 80 cents ad- 
vantage to competitive buyers of unregulated milk in other months. Again, it should 
be emphasized that the resulting tendency to switch sources of supply based upon 
this wide fluctuation in the M-W price would result in a disruption of normal mar- 
keting patterns. 


As shown in the above examples, if advanced pricing of Class II milk were im- 
plemented an incentive would be created for manufacturers of these products to ob- 
tain their milk supplies from Federal Order plants during periods of increasing 
prices, either seasonal or secular, to take advantage of the lag; and from unregulated 
sources during periods of declining prices, seasonal or secular, for the same purpose. 
This would create disorderly marketing in contravention of the declared purposes of 
the authorizing statute which consider the effects of milk marketing both upon 
handlers and the regulating impact upon producers. 


The foregoing considerations relied upon by the respondent in his 
Brief are, in the main, not set forth in the Assistant Secretary’s Final 
Decisions relating to the rulemaking hearings. Hence if the circum- 
stances now relied on by respondent were the basis for the Assistant 
Secretary’s decision to continue past pricing of Class II milk, the Assis- 
tant Secretary’s findings of fact relating to the rulemaking hearings are 
totally inadequate. 

For the foregoing reasons, the provisions providing for past notice of 
the Class II price in the 39 Orders involved in the rulemaking proceed- 
ings referred to in Finding 3, supra, are not in accordance with law.® 


9. Petitioners have standing to challenge only the 26 Orders involved in the rulemaking 
hearings under which they are regulated. But this is of no real consequence in this proceed- 
ing since there is a need for uniformity in all of the Orders, and, therefore, the Secretary 
will have to take corrective action as to all 39 Orders. 
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Although the foregoing considerations are dispositive of this case, it is 
appropriate to comment briefly on other matters. 

If the Assistant Secretary rewrites his findings of fact along the lines 
of the argument in respondent’s Brief, together with additional elabora- 
tion where appropriate,"° the evidence in the 1970 and 1971 rulemaking 
hearing records, summarized in the Memorandum in Support of Re- 
spondent’s Appeal Petition, pp. 42-70, together with reasonable infer- 
ences that may be drawn therefrom, may be adequate to support such 
findings. However, such findings would be supported, in the main, only 
by inferences from the evidence, rather than by direct evidence. This 
would stretch the use of inferences to the limit; with the possibility that 
some reviewing Court might not sustain findings based to such an extent 
on inferences. Accordingly, if I were making the decision, I would reopen 
the rulemaking hearings for the purpose of receiving additional 
evidence. 


The evidence in the rulemaking records is particularly important since 
I disagree with respondent’s contention that evidence in the rulemaking 
records is not required to support the Assistant Secretary's deter- 
mination to continue to give past notice of the Class II price. Respondent 
relies on In re Abbotts Dairies, 32 Agriculture Decisions 318, 378-388 
(1973), appeal pending, which holds that a decision to refuse to adopt a 
proposed amendment—as distinguished from promulgating an amend- 
ment—need not be supported by substantial evidence. But that doctrine 
is not applicable here because the Assistant Secretary made significant 
changes in the products included in the present Class II. Class II was 
changed to such an extent that it would require a new determination, 
based on substantial evidence, to support past notice for the new Class II 
products. 


As to the petitioners’ argument that the statute does not authorize the 
challenged past notice provisions, the statute expressly authorizes pro- 
visions (7 U.S.C. 608c(5)(A))— 


Classifying milk in accordance with the form in which or the purpose for which it 
is used, and fixing, or providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time when payments shall be 
made, for milk purchased from producers or associations of producers. 


10. For example, the findings should elaborate on the adverse consequences resulting 
when regulated handlers use Class III products as ingredients for Class II products; and 
explain why the price to regulated handlers for manufacturing milk should be closely re- 
lated to the unregulated price for manufacturing milk notwithstanding the fact (if it is a 
fact) that most unregulated handlers make Class II products from butter or powder rather 
than from milk, and the value of butter and powder compared to the Minnesota-Wisconsin 
price varies widely (Pet. Ex. 4). 
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The challenged Order provisions are expressly authorized by those 
provisions of § 8c(5)(A) of the Act. Here the Secretary has not fixed the 
minimum price of Class II milk ¢¢.g., $5.00 per hundredweight); he has 
provided a method for fixing the minimum price (10¢ over the Minne- 
sota-Wisconsin price for the month in which the milk is used) which all 
regulated handlers must pay, and the time when payments shall be 
made. Manifestly, handlers cannot pay the required minimum price at 
the required time if they are not informed as to such price and time. 
Hence announcing to the handlers what the price is and when they must 
pay it is expressly authorized by § 8c(5)(A) of the Act. 


But if more statutory authorization were needed (and it is not), the Act 
also authorizes terms in Federal Orders (7 U.S.C. 608c(7)(D))— 


Incidental to, and not inconsistent with, the terms and conditions specified in sub- 
sections (5) to (7) of this section [which includes § 8c(5\A) quoted above] and neces- 
sary to effectuate the other provisions of such order. 


Provisions announcing the Class prices to handlers would certainly be 
authorized by such “incidental” and “necessary” provisions, even if such 
provisions were not expressly authorized by § 8c(5)(A), quoted above. 
Since the Class II price for any month, e.g., April, is governed by the 
Minnesota-Wisconsin price for April, which cannot be determined 
before the end of April, it is impossible to announce the Class II price be- 
fore early May. Hence past notice of the Class II price is “incidental” and 
“necessary” to the terms authorized by § 8c(5)(A). 


The provisions of the Act relied on by petitioners requiring Orders to 
be issued or amended only “after” due notice and opportunity for a hear- 
ing do not in the slightest manner suggest that if there are good and 
sufficient reasons for pricing surplus milk during a particular month on 
the basis of the price paid by unregulated handlers for unregulated sur- 
plus milk that same month (which necessarily requires past notice), such 
past notice is not contemplated by the statute. Similarly the fact that 
the Secretary must ascertain parity “prior” to prescribing any term in a 
milk Order (7 U.S.C. 608c(18)) does not give the slightest hint as to the 


Congressional will relative to the issues involved in this proceeding. 


Assuming that there is a rational basis for the Secretary’s decision to 
use the current month’s pricing data for pricing surplus milk, which re- 
quires past notice, the Act plainly authorizes such past notice. 


The petitioners’ arguments that giving past notice as to the Class II 
price is arbitrary and capricious and violative of the Due Process Clause 
of the Fifth Amendment to the Constitution also must fail if it is as- 
sumed that there is a rational and reasonable basis for using the current 
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month’s pricing data, which necessarily involves giving past notice. The 
“retroactive” cases cited by petitioners are not in point; most involve 
regulations promulgated after the regulated person’s conduct had al- 
ready occurred. Here the Federal Orders were promulgated prior to any 
handling activities by petitioners. 


But even where a regulation is promulgated after certain conduct has 
occurred, which affects that conduct, despite such “retroactive effects, it 
may nonetheless be sustained in spite of such retroactivity if it is 
reasonable.” General Telephone Co. of Southwest v. United States, 449 
F.2d 846, 863 (C.A. 5). 


In addition, notwithstanding any hardship imposed on regulated 
handlers from receiving past notice of the Class II price, hardship to 
particular persons or classes of persons resulting from Federal regu- 
latory programs under the Commerce power does not invalidate such 
regulatory programs. Secretary of Agriculture v. Central Roig Co., 338 
U.S. 604, 617-619; Wickard v. Filburn, 317 U.S. 111, 129-130; Bowles v. 
Willingham, 321 U.S. 503, 518; United States v. Mills, 315 F.2d 829, 
838 (C.A. 4), certiorari denied, 375 U.S. 819. 


A question arose at the adjudicatory hearing before Judge Liebert as 
to the proper procedure for handling the large records involved in the 
1970 and 1971 rulemaking hearings. For the convenience of the Ad- 
ministrative Law Judge, Judicial Officer and reviewing judges, the par- 
ties should file with the Administrative Law Judge those portions of the 
rulemaking records relied upon to support the challenged Order pro- 
visions. However, this does not prevent the parties from later relying on 
any other portion of the relevant rulemaking records. At any time, as 
long as the case is still pending in the Department, official notice may be 
taken by the Judge or Judicial Officer of other portions of the rule- 
making records sua sponte or at the request of a party, so long as appro- 
priate opportunity is given to all concerned to comment on such new 
material. 


As to the Order to be issued in this case, it seems appropriate for the 
Judicial Officer merely to hold that the challenged Order provisions 
under which petitioners are regulated are not in accordance with law, re- 
tain jurisdiction of the proceeding for a subsequent final Decision and 
Order, and leave it to the Secretary to determine what corrective action 
should be taken. Cf. Rodway v. United States Dept. of Agriculture, 514 
F.2d 809, 817-818 (C.A.D.C.). 


While the delegation of authority to the Judicial Officer authorizes 
“the exercise by him of rulemaking functions where a hearing is required 
by statute, in actual practice the Secretary has performed this role and 
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since Reorganization Plan No. 2 of 1953 the Under Secretary and Assis- 
tant Secretary have also been authorizéd to do so.” Flavin, “The Func- 
tions of the Judicial Officer, United States Department of Agriculture,” 
26 Geo. Wash. Law Review (1958) 277, 278, fn. 9. There is no need to 
change this administrative practice extending over 30 years. 


Even if [ were to consider amending the terms of the Orders found 
herein to be not in accordance with law, the evidence in the rulemaking 
hearings would not warrant a finding that advance notice as to the Class 
II price would “tend to effectuate the declared policy” of the Act (7 
U.S.C. 608c(4)). The evidence supporting advance pricing for Class II 
milk does not adequately consider the consequences of advance notice on 
producers, unregulated handlers and consumers, or the effect that ad- 
vance notice would have on orderly marketing conditions. I would not in- 
fer from such evidence that advance notice would tend to effectuate the 
declared policy of the Act. Accordingly, petitioners would not obtain the 
immediate relief desired even if I were to exercise rulemaking authority 
at this time. 


It must be presumed that the Secretary will act responsibly and will 
promptly take action to correct the defects noted herein. If petitioners 
feel that he is not taking appropriate action, they may file an appro- 
priate motion with the Judicial Officer. 

Since the petitioners have previously indicated their desire to by-pass 
the Administrative Law Judge and have this matter determined by the 
Judicial Officer, the Administrative Law Judge will be by-passed in any 
further proceedings in connection with this proceeding, unless for good 
cause shown in a motion, the matter is remanded to the Administrative 
Law Judge. 


If petitioners are not satisfied with the Secretary’s corrective action, 
they are directed to file a brief within 25 days after the service upon 
their attorney of any supplemental Final Decision by the Secretary with 
respect to the time for announcing the Class II price. Respondent is 
directed to file its brief 25 days thereafter, and petitioners may file a re- 
ply brief within 10 days after service of respondent’s brief. If either par- 
ty requests oral argument before the Judicial Officer, it should be held 
within 10 days after the final brief is filed and the Judicial Officer’s De- 
cision and Order should be filed within 15 days thereafter. In order to 
expedite any future proceedings, it will not be necessary for the plead- 
ings to be amended, but any matters that otherwise would have been in- 
cluded in amendments to the pleadings may be included as arguments in 
the briefs. 
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ORDER 


The provisions of the 26 Orders referred to in Finding 2, supra, which 
provide for past notice of the Class II price are not in accordance with 
law. Jurisdiction of this proceeding is retained by the Judicial Officer 
for the purpose of issuing a final Decision and Order following whatever 
corrective action is taken by the Secretary with respect to such pro- 
visions. If petitioners are not satisfied with such corrective action, they 
shall file a brief within 25 days after the service upon their attorney of 
any supplemental Final Decision by the Secretary with respect to the 
time for announcing the Class II price. Respondent shall file its brief 25 
days thereafter, and petitioners may file a reply brief within 10 days 
after service of respondent’s brief. Amendments to the pleadings will 
not be necessary, but any matters that otherwise would have been in- 
cluded in amendments to the pleadings may be included as arguments in 
the briefs. 
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Federal Meat Inspection Act 
NATIONAL ROYAL BEEF CORPORATION, a/k/a NATIONAL BEEF 
CORPORATION. FMIA Docket No. 8. Consent order. ................--- 447 


(No. 17,083) 


In re NATIONAL ROYAL BEEF CORPORATION, a/k/a NATIONAL BEEF COR- 
PORATION. FMIA Docket No. 8. Decided May 14, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against it, after conviction of a 
felony in the giving of gifts to a public official in violation of Title 18 U.S.C.,§ 201(f). 
Asa result of this conviction respondent is found unfit to engage in business requiring 
inspection under the Act. Therefore, inspection service under Title I of the Act is 
withdrawn and denied respondent. However, under the circumstances as set forth 
herein, said withdrawal and denial is suspended as Provided in the Order herein. 
Gregory Cooper, for complainant. 
George A. McLaughlin, Jr., Boston, MA, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This is an administrative action for the withdrawal of federal meat in- 
spection under the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed on 
October 9, 1975, by the Acting Administrator of the Animal and 
Plant Health Inspection Service. Respondent has filed an amended an- 
swer in which it admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations contained in the 
Complaint, and, for the purposes of this proceeding and for such pur- 
poses only, consents to the issuance of an order containing findings of 
fact and conclusions based upon the allegations set forth in the Com- 
plaint. The complainant has recommended that said order be issued. 
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FINDINGS OF FACT 


1. (a) National Royal Beef Corporation, a/k/a National Beef Cor- 
poration, hereinafter referred to as the respondent, is a corporation 
which operates a meat packing establishment at Boston, Massachusetts. 


(b) Respondent is, and at all times material herein was, the recip- 
ient of inspection services under Title I of the Act at said establishment. 


2. Respondent, on or about January 31, 1973, was convicted, in the 
United States District Court for the District of Massachusetts, of one 
felony for unlawfully, willfully and knowingly, directly and indirectly, 
giving, offering and promising a thing of value, that is, meat and meat 
products, to a public official, that is, a meat inspector of the United 
States Department of Agriculture, for and because of official acts per- 
formed, and to be performed, by the said meat inspector in respect to his 
inspection of meat, meat products, utensils, equipment and rooms and in 
respect to his duties, at the premises to which the said meat inspector 
was assigned, all in violation of Title 18, United States Code, section 
201(f). 


CONCLUSIONS 


By reason of the felony conviction of respondent, as set forth in the 
Findings of Fact, respondent is unfit to engage in any business requiring 
inspection under Title I of the Act. Such conviction is grounds for with- 
drawal of inspection service from respondent under section 401 of the 
Act (21 U.S.C. 671). However, no individual representatives of respond- 
ent were similarly convicted. Therefore, under the circumstances com- 
plainant has recommended that the withdrawal of inspection service 
from respondent be suspended for so long as respondent meets certain 
conditions, as specified in the order consented to by respondent. 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order shall be issued. 


ORDER 


Inspection service under Title I of the Federal Meat Inspection Act (21 
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U.S.C. 601 et seq.) is withdrawn with respect to respondent, its officers, 
directors, successors and assigns, directly or through any corporate or 
other device; Provided, however, That such withdrawal and denial of in- 
spection shall be suspended for so long as respondent, its partners, of- 
ficers, directors, shareholders, employees, successors and assigns do not, 
within five years following the effective date of this Order, unlawfully 
give, pay or offer, directly or indirectly, any money or other thing of 
value to any meat inspector, meat grader or other public official. 


And provided further, That if it is determined upon conviction or after 
opportunity for a hearing under the Federal Meat Inspection Act that 
respondent, its officers, directors, successors and assigns have unlaw- 
fully given, paid or offered, directly or indirectly, any money or other 
thing of value to any meat inspector, meat grader or other public official 
during said five year period, said suspension will be terminated and in- 
spection service under Title I of the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) shall be indefinitely withdrawn with respect to re- 
spondent, its officers, directors, successors and assigns, directly or 
through any corporate or other device, and such withdrawal shall be- 
come effective immediately. 


And provided further, that after the expiration of five years from the 
effective date of this Order, without violation thereof by Respondent, its 
partners, officers, directors, shareholders, employees, successors and as- 
signs, acting directly or through any corporate or other device, this 
Order shall have no further force or effect with respect to Respondent, 
its officers, directors, successors and assigns or any corporation or other 
device through which they then are acting. 


This Order shall have the same force and effect as if entered after full 
hearing and shall become effective upon service upon Respondent. 
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(No. 17,084) 
In re LOUISE MAUCH. LAWA Docket No. 53. Decided May 17, 1976. 


Consent order - Sanction 


Respondent has consented to issuance of the order herein against her for violating the Act 
and the regulations and standards issued thereunder in transporting dogs in primary 
enclosures of insufficient size. Respondent is suspended as a registrant under the Act 
for 21 days. 


Thomas E. Bundy, for complainant. 
S. Ford Anderson, Lamar, CO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
450 
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PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with various 
violations of the regulations and standards issued under the Act (9 CFR 
1.1 et seq.). 


Respondent has filed an answer in which she admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 4.1 et seq.), and consents to the issuance of a specified 
order, containing findings of fact and conclusions based upon the alle- 
gations in the Complaint, the order to become effective on the day upon 
which service of the order is made on respondent. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Louise Mauch, hereinafter referred to as the respondent, is an 
individual doing business as Arkansas Valley Kennel with her principal 
place of business located at Route 1, Box 107, Lamar, Colorado 81502. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of selling, offering for transporta- 
tion and transporting, affecting commerce, for compensation or profit, 
animals for research or teaching purposes or for exhibition purposes or 
for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


2. Respondent, on or about October 23, 1975, sold, offered for trans- 
portation and caused to be transported, in commerce, from her dealer 
premises at Lamar, Colorado, to Docktor Pet Center, Reisterstown 
Road, Baltimore, Maryland 21215, two (2) dogs in primary enclosures 
which were not large enough to insure that each animal contained there- 
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in had sufficient space to turn about freely, to stand erect, and to lie in a 
natural position. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs I and II herein, respond- 
ent has wilfully violated section 2.100 of the regulations (9 CFR 2.100) 
and section 3.12(c) of the standards (9 CFR 3.12(c)). 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, her agents, employees, successors and assigns, directly or 
indirectly through any corporate or other device, in connection with her 
business as a dealer under the Act, shall cease and desist from transport- 
ing dogs in primary enclosures which are not large enough to insure that 
each animal contained therein has sufficient space to turn about freely, 
to stand erect and to lie in a natural position. 


Respondent’s license as a dealer under the Act is hereby suspended for 
a period of twenty-one (21) days. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon the respondent. 


(No. 17,085) 


In re DONNA FOWLER. LAWA Docket No. 52. Decided May 18, 1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against her for wilful violations 








453 DONNA FOWLER 
Cite as 35 A.D. 452 


of the Act and the regulations and standayds issued thereunder in connection with her 
operations as a dealer under the Act as found herein. Respondent is suspended as a 
registrant under the Act for 60 days. 


Thomas E. Bundy, for complainant. 
Sidney Drake, Centerville, IA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended, (7 U.S.C. 2131 et seq.), instituted by a Complaint filed Jan- 
uary 6, 1976, by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging respondent 
with various violations of the Act, and the regulations and standards is- 
sued under the Act (9 CFR 1.1 et seq.). On February 11, 1976, the case 
was noticed for prehearing and for oral hearing which took place April 7, 
1976, in Des Moines, Iowa, before Administrative Law Judge Dorothea 
A. Baker. At the hearing, Joint Exhibit A was admitted into evidence, 
being in the nature of an amended answer in which the respondent ad- 
mits the jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations of the Complaint, waives oral hearing 
and further procedure under the Rules of Practice (9 CFR 4.1 et seq.), 
and consents to the issuance of a specified order, containing findings of 
fact and conclusions based upon the allegations of the Complaint, the 
order to become effective on the day upon which service of the order is 
made on respondent. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Donna Fowler, hereinafter referred to as the respondent, is an 
individual with her principal place of business located at Cincinnati, 
lowa 52549. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of buying, selling and transporting 
dogs, for compensation or profit, affecting commerce, for research or 
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teaching purposes or for exhibition purposes or for use as pets. 


(2) Licensed as a dealer under the Act and the regulations by 
the Secretary of Agriculture and classified as a Class A dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


2. Respondent, on or about the period March 18, 1975, through July 
29, 1975, housed dogs on her dealer premises and violated the Act, regu- 
lations and standards in the following respects: 


(a) Respondent failed to keep and maintain records as required by 
the regulations, including one copy of ANH Form 18-5, revised, com- 
pleted as required by the regulations, accompanying each shipment of 
animals acquired, and one copy of ANH Form 18-6, revised, completed 
as required by the regulations, accompanying each shipment of animals 
sold or otherwise disposed of. 


(b) Housing facilities containing dogs were not structurally sound 
and maintained in good repair to protect the animals from injury, to 
contain the animals, and to restrict the entrance of other animals. 


(c) The interior building surfaces of indoor housing facilities were 
not constructed and maintained so that they were substantially im- 
pervious to moisture and may be readily sanitized. 


(d) A suitable method to rapidly eliminate excess water from in- 
door housing facilities was not provided. 


(e) Sufficient shade was not provided to allow all dogs kept out- 
doors to protect themselves from the direct rays of the sun. 


(f) A suitable method to rapidly eliminate excess water from out- 
door housing facilities was not provided. 


(g) Primary enclosures were not structurally sound and maintained 
in good repair to protect the dogs from injury, to contain them, and to 
keep predators out. 


(h) Primary enclosures were not constructed and maintained so as 
to enable the dogs contained therein to remain dry and clean. 


(i) Potable liquids were not offered to dogs at least twice daily for 
periods of not less than one hour. 


(j) Watering receptacles were not kept clean and sanitized at least 
once every two weeks. 
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(k) Excreta was not removed from primary enclosures as often as 
necessary to prevent contamination of the dogs or cats contained therein 
and to reduce disease hazards and odors. 


(1) Primary enclosures were not sanitized often enough to prevent 
an accumulation of debris or excreta, or a disease hazard, and were not 
sanitized at least once every two weeks as required by the regulations. 


(m) Hard surfaced runs were not sanitized by washing them with 
hot water (180°F) and soap or detergent as in a mechanical cage washer 
or by washing all soiled surfaces with a detergent solution followed by a 
safe and effective disinfectant, or by cleaning all soiled surfaces with 
live steam. 


(n) Dirt runs were not sanitized by removing the soiled gravel, sand 
or dirt and replacing it as necessary. 


(0) Respondent’s dealer premises were not kept clean and in good 
repair in order to protect the animals from injury and to facilitate the 
prescribed husbandry practices set forth in the standards and were not 
free of accumulations of trash. 


(p) An effective program for the control of insects, ectoparasites, 
and avian and mammalian pests was not established and maintained. 


(q) A sufficient number of employees under the supervision of an 
animal caretaker who has a background in animal husbandry or care was 
not utilized to maintain the prescribed level of husbandry practices set 
forth in the standards. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs I and II herein, respond- 
ent has wilfully violated section 10 of the Act (7 U.S.C. 2140) and sec- 
tions 2.75(a) and (b) and 2.100 of the regulations (9 CFR 2.75(a) and (b), 
and 2.100) and sections 3.1(a); 3.2(d) and (e); 3.3(a) and (d); 3.4(aX1)G) 
and (ii); 3.6; 3.7(a), (2) and (8), (c) and (d); and 3.8 of the standards (9 
CFR 3.1(a); 3.2(d) and (e); 3.3(a) and (d); 3.4(aX1)G) and (ii); 3.6; 3.7(a), 
(b\(2) and (3), (c) and (d); and 3.8). 

Inasmuch as respondent has consented to the issuance of the following 


order and complainant has recommended that such order be issued, the 
order will be issued. 
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ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to keep and maintain records as required by the regu- 
lations, including one copy of ANH Form 18-5, revised, completed as re- 
quired by the regulations, accompanying each shipment of animals ac- 
quired, and one copy of ANH Form 18-6, revised, completed as required 
by the regulations, accompanying each shipment of animals sold or 
otherwise disposed of. 


2. Housing dogs in facilities which are not structurally sound and 
maintained in good repair to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. 


3. Failing to construct and maintain interior building surfaces of in- 
door housing facilities so that they are substantially impervious to mois- 
ture and may be readily sanitized. 


4. Failing to provide a suitable method to rapidly eliminate excess 
water from indoor housing facilities. 


5. Failing to provide sufficient shade to allow all dogs kept outdoors 
to protect themselves from the direct rays of the sun. 


6. Failing to provide a suitable method to rapidly eliminate excess 
water from outdoor housing facilities. 


7. Failing to provide primary enclosures that are structurally sound 
and maintained in good repair to protect the dogs from injury, to contain 
them, and to keep predators out. 


8. Failing to construct and maintain primary enclosures so as to en- 
able the dogs contained therein to remain dry and clean. 


9. Failing to provide potable liquids to dogs at least twice daily for 
periods of not less than one hour. 


10. Failing to keep water receptacles clean and sanitize them at least 
once every two weeks. 


11. Failing to remove excreta from primary enclosures as often as 
necessary to prevent contamination of the dogs or cats contained therein 
and to reduce disease hazards and odors. 


12. Failing to sanitize primary enclosures for dogs often enough to 
prevent an accumulation of debris or excreta, or a disease hazard, and to 
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sanitize such enclosures at least once every two weeks as required by the 
regulations. 


13. Failing to sanitize cages, rooms and hard surfaced runs with hot 
water (180°F) and soap or detergent as in a mechanical cage washer, or 
by washing all soiled surfaces with a detergent solution followed by a 
safe and effective disinfectant, or by cleaning all soiled surfaces with 
live steam. 


14. Failing to sanitize pens or runs using gravel, sand or dirt by re- 
moving the soiled gravel, sand or dirt and replacing it as necessary. 


15. Failing to keep her dealer premises clean and in good repair in 
order to protect the animals from injury and to facilitate the prescribed 
husbandry practices set forth in the standards and to keep such premises 
free of accumulations of trash. 


16. Failing to establish and maintain an effective program for the 
control of insects, ectoparasites, and avian and mammalian pests. 


17. Failing to employ a sufficient number of employees under the 
supervision of an animal caretaker who has a background in animal hus- 
bandry or care to maintain the prescribed level of husbandry practices 
set forth in the standards. 


Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of 60 days and thereafter until she is in com- 
pliance with the Act, regulations and standards. A supplemental order 
will be issued in this proceeding after the expiration of the 60 day sus- 
pension period when respondent demonstrates that her dealer premises 
are in compliance with the Act, regulations and standards. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day upon which service of the order 
is made upon the respondent. 


(No. 17,086) 


In re IVAN N. LIKAR. LAWA Docket No. 40. Decided May 24, 1976. 


Corporate entity — absence of abuse of — piercing the corporate veil not war- 
ranted — Corporate licensee — not a party to proceeding — Jurisdiction — 
absence of as to individual respondent — Dismissal 
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Where the Secretary is without jurisdiction of the individual respondent, the corporate 
licensee is not a party to this proceeding, and the corporate veil may not be pierced ab- 
sent abuse thereof, the complaint is dismissed. 


Thomas E. Bundy and Thomas E. Peisch, for complainant. 
Arthur E. Robbins, Concord, NH, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative proceeding under the Laboratory Animal 
Welfare Act as amended (7 U.S.C. 2131 et seq., “the Act”). A complaint 
was filed by the Acting Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, charging 
Respondent with various violations of the Act, and the regulations and 
standards issued thereunder (9 CFR 1.1 et seq., “the regulations and 
standards”). Respondent filed an Answer in which he requested an oral 
hearing, denied that he had violated the Act or the regulations and 
standards, and asserted various defenses. The hearing was held on June 
12, 13 and 17, 1975 in Boston, Massachusetts. 


Complainant was represented by Thomas E. Bundy and Thomas E. 
Peisch, of the Office of the General Counsel, United States Department 
of Agriculture, Washington, D. C., and Respondent was represented by 
Arthur E. Robbins, now at 50 School Street, Concord, New Hampshire 
03301. 


I 


Respondent is charged with several violations on five different dates 
from July to October 1974 concerning the identification, sanitation, 
feeding, watering, housing, fencing, sheltering and record keeping of 
certain dogs, cats and rabbits kept at the Animal Research Center of 
Massachusetts, Inc., at Braintree, Massachusetts 01531. The evidence 
well justifies most of the proposed findings of fact submitted in Com- 
plainant’s brief.' Except as noted, all other proposed findings submitted 


1. The only findings that would be rejected are: 1(b\3) which finds that respondent is a 
licensed dealer under the Act and regulations, and is thereby classified as a “B” dealer; 2(c) 
which finds that the cats were not fed at least once a day; 2(d) which finds that the cats 
were not provided with potable water for at least two hourly periods per day; and 3(a) 
cont.... 
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by Complainant are supported by persuasive, reliable, probative and 
substantial evidence. 


Respondent had a fire on the premises of the Animal Research Center 
of Massachusetts, Inc., in May 1974. Buildings were damaged, destroyed 
or made inadequate for continued use. Respondent contends that the 
regulatory provisions applied without allowance for such an “unantici- 
pated emergency” become arbitrary, unreasonable and Constitutionally 
defective. 


However, the evidence shows clearly that the deplorable conditions 
continued to exist month after month, into the fall months of that year, 
without improvement or any apparent effort to phase out the activities 
until suitable arrangements were made to comply with the Statutory 
and regulatory requirements. The record fails to show any effort was 
made to reduce the operations, limit acquisition of additional animals, or 
acquire additional assistance to suitably prepare and maintain reason- 
able temporary facilities at the regulatory levels required. In effect Re- 
spondent appears to argue that they are entitled to “continue business as 
usual” until it was reasonably convenient to return to regulatory com- 
pliance. No authority is cited to support Respondent’s position and it de- 
serves no serious consideration. 


Il 


Respondent denied that he was a “licensee under the Act” and Moved 
to dismiss the Complaint at the conclusion of the Complainant’s case 
when no evidence had been submitted concerning that issue.” The Mo- 
tion was taken under advisement when Complainant argued that it 
could “ignore” the corporate status, thus “...treat the corporation and the 
Respondent as one and the same...” (tr 299) based on the fact that 
Respondent was President and principal shareholder of the corporation 
and spent his time directing and operating the corporation. 


Respondent in its brief states in part that: 


... cont. 

would be rejected unless modified to refer to “one cat” not being “identified by an official 
tag...” rather than “{a]ll cats not identified by an official tag. . .”. The licensee aspect will be 
discussed more later. The evidence is inadequate to make the other findings as proposed, 
except that as modified 3(a) would be warranted. 


2. The Animal Research Center of Mass., Inc. admittedly held a license as a Class “B” 
dealer under the Act, and Respondent is President and principal shareholder thereof. 
(Paragraphs 2 and 4 of Respondent’s Answer). The conduct of the business described in the 
evidence was under this corporate license and Respondent’s general direction and control. 
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“'..the Animal Research Center of Massachusetts, Inc., is a mere simulacrum and 
alter ego of Dr. Likar, which, by his own admission in his answer, he uses to do busi— 
ness as a dealer under the Act. 


Although a corporation and its shareholders are deemed separate entities for most 
purposes, the corporate form may be disregarded in the interests of justice where it 
is used to defeat an overriding public policy. In such cases, courts of equity, piercing 
all fictions and disguises, will deal with the substance of the action and not blindly 
adhere to the corporate form. Bangor Punta Operations, Inc. v. Bangor and A. R.R. 
Co., 417 US. 703, 713 (1974). 


The ability of complainant and other regulatory agencies to pierce a corporate veil 
for the purposes of enforcing public policy and to prevent the frustration of the 
purposes for which the Acts they administer were passed was also stated in Bruhn’s 
Freezer Meats of Chicago, Inc. v. U. S. Department of Agriculture, 438 F. 2d 1332, 
1343 (C.A. 8, 1971), wherein it was stated that “an order limited in its application 
only to the corporate petitioners probably would prove futile as the corporations 
could be dissolved and the individual petitioners could then, under the cloak of new 
corporations, engage in the prescribed activities and thereby frustrate the purposes 
of the Act.” This is the exact situation in the subject case. 


“The existence of a separate corporate entity should not be permitted to frustrate 
the purpose of a federal regulatory statute—corporate entities may be disregarded 
when failure to do so would enable the corporate device to be used to circumvent a 
statute.” In re Capitol Packing Packing Company, Inc., 22 A.D. 1234, 1246, re- 
versed on other grounds, 350 F.2d 67; see also Schenley Distillers Corp. v. United 
States, 326 U.S. 432, 437 (1946); United States v. Lehigh Valley Railroad Co., 220 
U.S. 257, 259 (1911); Bruhn’s Freezer Meats of Chicago, Inc. v. U.S. Department of 
Agriculture, 438 F.2d 1332, 1343 (C.A. 8, 1971); Corn Products Refining Company 
v. Benson, 232 F.2d 554 (C.A. 2, 1956); Alabama Power Co. v. McNinch, 94 F.2d 
601, 618 (C.A. D.C., 1937). 


“When the corporate fiction is a mere simulacrum, an alter ego or business con- 
duit of an individual, it may be disregarded in the interest of securing a just de- 
termination of the action.” Sebastopol Meat Company, Inc. v. Secretary of Agri- 
culture, 440 F.2d 983, 984 (C.A. 9, 1971). See, also Mayo v. Pioneer Bank and Trust 
Co., 274 F.2d 320, 321 (C.A. 5, 1960) cert. denied 362 U.S. 962; In re Harry C. Har- 
dy and Edith G. Hardy, 33 A.D. 1383, 1407 (1974). See, also, section 45 of Flet- 
cher’s Cyclopedia of the Law of Private Corporations. 


Respondent Ivan N. Likar is admittedly the principal shareholder, the president 
and manager of the day-to-day operations of the corporation known as the Animal 
Research Center of Massachusetts, Inc., which he has admitted he uses to do busi- 
ness as a dealer under the Act and, therefore, Ivan N. Likar is a proper respondent 
in this proceeding.” (emphasis added) 


In the Schenley case Schenley asked that the corporate veil be drawn 
from one of its subsidiary corporations, for an advantage sought by 
Schenley and the court refused to do so. 


In Lehigh one corporation dominated and commingled its functions 
with a wholly owned subsidiary, and the court refused to permit the cor- 
porate fiction to be used to tolerate a statutorily prohibited blending of 
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business operations under the two corporate forms. Alabama Power in- 
volved issues of “merger” or “consolidation” of several corporations 
where the court disregarded the corporate fiction to prevent “circum- 
venting] a statute”. 


Bangor Punta had questions of corporate mismanagement and abuse 
and the court held that “in the interests of justice [the corporate form 
may be disregarded] where it is used to defeat an overriding public 
policy. (emphasis added). Corn Products involved trading of com- 
modities and the court held the “corporate entity may be disregarded 
when failure to do so would enable the corporate device to be used to cir- 
cumvent a statute” and “frustrate the purpose of a federal regulatory 
statute.” 


Bruhn’s Freezer allowed the corporate veil to be punctured in order to 
prevent the corporate device from being used “to circumvent a statute”, 
when part of a bevy of corporations all controlled by two individuals 
were to be covered by a cease and desist order, and it was anticipated 
that the prohibited practices might be continued through dissolution of 
the party-corporations and formation of new corporations under the 
control of the same individuals if said individuals were not included 
within the scope of the cease and desist order. Mayo concerned an indi- 
vidual manipulating funds between his own business and a parallel cor- 
porate business which he also controlled, justifying the court in dis- 
regarding the corporate form in that case, according to the facts as set 
forth in an earlier opinion of the Court found at 270 F.2d 823. 


Now, Sebastopol superficially appears to be well grounded authority 
for Complainant’s arguments here. But on further reading it is not sig- 
nificantly different from the authorities cited above which in part form 
the base for Sebastopol to rest on. Sebastopol has the clear purpose of as- 
suming jurisdiction and control essential for giving effect to statutorily 
authorized regulatory programs, purposes and goals by preventing indi- 
viduals from doing indirectly what their corporate entities were being 
prohibited from continuing. Further, it is noteworthy that both the cor- 
porate entity Sebastopol and the individual Singleton (a corporate of- 
ficer) were parties to the action, a distinguishing factor. 


Likewise, Capitol Packing and Hardy are both steps beyond the other 
authorities previously cited. Capitol Packing was an action against a 
partnership. The partners were individually served with the Complaint. 
They appeared and unsuccessfully defended against the charges. After 
service of the Complaint, but before the oral hearing was held, the part- 
ners formed a corporation which succeeded “to the business and assets of 
the partnership of the same name”, 350 F.2d 67 at page 77. On Motion 
for Reconsideration after issuance of a cease and desist order the 
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Judicial Officer was first informed of the existence of the successor cor- 
poration. The Court noted that incorporation before the commencement 
or after termination of administrative proceedings would not relieve a 
successor from the restrictions of a cease and desist order, and concluded 
that incorporation during the proceedings should not have any dif- 
ferent result. The Court upheld the cease and desist order entered 
against the successor corporation which was formed and took over 
operation of the business during the pendency of the administrative dis- 
ciplinary action even though it had never been made a party to the ac- 
tion. Of like circumstances and effect was Hardy where a post-hearing 
corporation was formed. 


Complainant states that Bruhn’ Freezer “is the exact situation” found 
here. Bruhn’ Freezer involved misleading retail advertisements—‘“bait 
and switch” tactics—practiced by some of the many corporate businesses 
controlled by two individuals. The two individuals were named and 
participating parties, in addition to the corporate-respondents, in the 
administrative disciplinary action. Thus the legal proceedings blanketed 
the corporate business operating under the statute as well as the con- 
trolling individuals. Jurisdiction was validly acquired and exercised. 


In contrast here the disciplinary action was initiated against an indi- 
vidual—not the corporate entity licensed under the Act and regulations 
to operate the business. The individual-respondent admittedly was the 
corporate president, principal shareholder and manager of the corporate 
activities necessary to carry-on the business. 


Dr. Likar formed the corporation for the purpose of operating a busi- 
ness, obtained a license for operation under the Laboratory Animals 
Welfare Act, and did so operate. There is no showing of conduct on his 
part to destroy or abuse the corporate status as far as this record is con- 
cerned. However much he may have violated the Act, he did not violate 
the corporation. 


It appears that piercing the corporate veil is permissible only when it 
is necessary to do so to enforce a statutory obligation, prevent evasion, 
circumvention, manipulation, or frustration of a statutorily authorized 
regulatory program, purpose or goal. In fact, that seems to be the gist of 
section 45 of Fletcher's Cyclopedia of the Law of Private Corporations. 


If that is true, then it is not permissible to successfully argue that the 
corporate form and the controlling individuals are interchangeable. In 
practical effect to claim they are legally synonymous. There must be 
some element of abuse of the corporate entity, or evasion, manipulation, 
circumvention or frustration practiced or reasonably anticipated, before 
the corporate fiction can be disregarded. None of these requirements are 
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shown or satisfied in this record. 


Thus it would not seem justified here to warrant piercing the cor- 
porate veil of the Animal Research Center of Massachusetts, Inc. to 
reach the principal shareholder and chief executive officer. 


There is no reason, apparent, pleaded or argued to justify the insti- 
tution of the action against a corporate officer and principal share- 
holder, and not bringing it against the corporate licensee. 


To make this case “exact[ly]” like Bruhn’ Freezer it should have been 
filed against the corporate-licensee under the Act and regulations— 
Animal Research Center of Massachusetts, Inc., and then add on Ivan N. 
Likar as an ancillary respondent if there was a reasonable fear that not 
including him as an individual might permit him to create another cor- 
porate form to operate in spite of or outside of any suspension or re- 
vocation of the license, or cease and desist order. 


It is true that the Complainant has written its Rules of Practice to 
prohibit consideration of “a Motion to dismiss on the pleadings.” 9 CFR 
4,13-2. This does not appear to be a situation contemplated by that re- 
striction. Here Respondent denied he was a licensee under the Act when 
he filed his Answer, and admitted and defined his relationship to the 
corporate licensee. Respondent asked in his Answer that the Complaint 
be dismissed in a general prayer for relief. Complainant moved that an 
oral hearing be scheduled, as requested by both Complaint and Re- 
spondent. The hearing was scheduled and held. 


The Motion to Dismiss for failure to have the licensee in the case—for 
lack of jurisdiction, actually, was made after Complainant had rested its 
case. The Motion to Dismiss on this ground’ was taken under advise- 
ment. Respondent was compelled to present his evidence. Counsel were 
advised to brief the Motion to Dismiss as well as all other issues in their 
post-hearing briefs. 


In the absence of the restrictive provision of the Rules of Practice this 
issue might well have had more attention focused on it at a much earlier 
stage of the proceedings to the distinct advantage of both parties. 


Il 


The penetration of the corporate veil in the absence of facts justifying 
such intrusion is not permissible here. The institution, prosecution and 
conclusion of the proceeding without the corporate-licensee as a party is 
fatally defective and no jurisdiction of the individual-respondent exists 
here. 


3. Other Motions were contemporaneously denied. 
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ORDER 


The Complaint should be and hereby is dismissed. 


(No. 17,087) 


In re MRS. JOHN M. DEBOER. LAWA Docket No. 35. Decided March 31, 
1975. 


Records — incomplete — Premises — disrepair and uncleanliness of — 
Inspection — failure to permit — Housing facilities — disease and injury 
hazards of — Reports — disparity contentions 


Where respondent is charged with violations found in the October 4, 1974 inspection, re- 


spondent’s contentions with respect to disparities in inspection reports and that the 
scope of the complaint should therefore be limited are found to be without merit. 


Mistaken action by public official — estoppel not a bar to disciplinary proceed- 
ing before time designated by such official for corrections expired 
A statute’s protection of the public may not be barred by reason of equitable estoppel due 
to mistaken action or lack of action by a public official. 
Statutory requirements —careless disregard for—Lack of intent 
contentions — irrelevancy of 
Where respondent acted with careless disregard for statutory requirements, her claimed 
lack of intention to break the law is irrelevant. Further, respondent’s arguments with 
respect to intent are not based on either persuasive evidence or applicable law. 
Wilfull violations — Sanction 
Where respondent wilfully violated the Act and the regulations issued thereunder as 


found herein, respondent is suspended as a registrant under the Act for 90 days. 


Thomas E. Bundy, for complainant. 
Wiley Mayne, Sioux City, IA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


. 
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DECISION AND ORDER 


This is an administrative disciplinary proceeding under the 
Laboratory Animal Welfare Act as amended (7 USC 2131 et seq, “Act”), 
instituted by Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service (APHIS), United States Department of 
Agriculture. It charges Respondent with various violations of the Act 
and related Regulations (9 CFR 1.1 et seq, “Regulations”). 


Respondent filed an Answer and at the hearing filed an Amended An- 
swer in which she admitted the jurisdictional allegations, denied the 
factual-violational allegations, and pleaded certain affirmative defenses. 


The hearing was held on June 26-27 1975 in Sioux City, Iowa. Com- 
plainant was represented by Thomas E. Bundy of the Office of the Gen- 
eral Counsel, United States Department of Agriculture, Washington, 
D.C. Respondent was represented by Wiley Mayne, of the Law Firm of 
Goldberg, Mayne, Probasco, Berenstein and Yeager, Suite 300, Com- 
merce Building, Sioux City, lowa 51101. 


I 


Mrs. John M. DeBoer (“Respondent”) is an individual doing business as 
DeBoer’s Dog Kennels at Primghar, lowa 51245. She is and at all times 
material here was engaged in the business of buying, transporting, and 
selling dogs in commerce for profit for use as pets. 


She was licensed as a Class “B” dealer under the Act and Regulations. 
At the time of licensing she was apprised of the provisions of the Act 
and Regulations and agreed in writing to comply with them. 


Il 


An inspection of the Respondent’s premises was made on October 10 
1974. Respondent failed to have records for each dog on the premises. 
The records that were kept were incomplete, and failed to show dogs 
purchased, sold, or dogs that had died. 


About 150 to 170 dogs were kept in several farm buildings with open 
studded walls and wood flooring. The wood was untreated and was not 
impervious to moisture. The buildings leaked or allowed puddles of 
water to accumulate and stand. These buildings were unsuited for use as 
kennels without appropriate modifications. Dirt, trash, debris and 
manure littered the buildings and outside runs where the dogs were con- 
fined. 


The facilities were in a general condition of disrepair. Partitions were 
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broken and patched with wire. Broken wires protruded from fences and 
patches. The protruding wires were capable of injuring a dog. The fences 
were in a patched condition with boards nailed on to patch holes caused 
by the animals. Doors to dog runs were nailed shut. 


A puddle of water, mud, urine and manure standing where some dogs 
were confined had wet some dogs and caused matting and caking of their 
hair. Other dogs had dirtied themselves in fecal matter. 


The buildings had a strong stench from accumulated urine and feces, 
and there was inadequate ventilation. Available fans were not suffi- 
ciently used. Outside runs were thick with fecal material and bedding, 
with accumulations from two to four inches. Straw was applied without 
sanitizing the runs and dirt was not removed and replaced as required. 
Hard surface runs had two (2) to four (4) inches of feces and wire runs 
had two (2) inches of feces caked on the wire. 


Food and water containers were tin cans wired or nailed to the sides of 
the enclosures, some with jagged or sharp edges, others rusty. Some con- 
tained caked food, dirty or stale water with scum on the top. Respondent 
said they were cleaned about every six weeks. 


Food was stored in open sacks and uncovered containers or pails ex- 
posed to infestation or contamination by vermin. 


Respondent did most of the work in the kennels by herself in addition 
to her farm work. Her husband assisted her in the kennels when he 
could, but his farm duties took most of his time. Respondent has from 
time to time hired part-time or occasional workers, or called upon young 
relatives, to assist her, but had not done so except for possibly a few days 
at most, in the several months preceding the inspection of October 10. 


Further, Respondent was often “busy” during other duties when the 
inspectors arrived, and oftentimes required them to return at some later 
time to inspect. On some occasions inspectors were permitted to “walk- 
through” the premises alone after she unlocked the buildings for them. 
On October 23 1974 she was “too busy” to permit the inspection, and left 
the premises without unlocking the buildings so an inspection could be 
made. 


Thus, Respondent has failed to comply with the Act and Regulations 
in the following aspects: 


(a) Records were not kept and maintained as required by the Act and 
Regulations, including but not limited to copies of ANH Form 18-5 
(revised) to comply with § 10 of the Act (7 U.S.C. 2140) and § 2.75 of the 
Regulations (9 CFR 2.75) which require records be kept and specify the 
information required therein. 
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(b) Housing facilities and primary enclosures for dogs were not struc- 
turally sound and maintained in good repair to protect the animals from 
injury, to contain the animals, to keep predators out, and to enable the 


animals to remain dry and clean, as required by § 3.1(a) and 3.4(a\(1)() 
and (ii) of the Regulations (9 CFR 3.4(a) and 3.4(a)(1)() and (ii)). 


(c) Supplies of food were not stored in facilities which adequately pro- 
tected such supplies against infestation or contamination by vermin as 
required by § 3.1(c) of the Regulations (9 CFR 3.1(c)). 


(d) Indoor housing facilities were not adequately ventilated to provide 
for the health and comfort of the animals at all times, as required by 
§ 3.2(b) of the Regulations (9 CFR 3.2(b)) which requires ventilation so 
as to minimize drafts, odors, and moisture condensation. 


(e) The interior building surfaces of the indoor housing facilities were 
not constructed and maintained so that they were substantially imper- 
vious to moisture and could be readily sanitized, as required by § 3.2(d) 
of the Regulations (9 CFR 3.2(d)). 

(f) No suitable method was provided to rapidly eliminate excess water 
from indoor housing facilities as required by § 3.2(e) of the Regulations 
(9 CFR 3.2(e)) which requires suitable methods be provided to rapidly 
eliminate excess water from indoor housing facilities. 


(g) Primary enclosures were not constructed and maintained so that 
the dogs contained therein had convenient access to clean food and 
water as required by § 3.4(a)(l)(iii) of the Regulations (9 CFR 3.4(a)1)(iii). 
Feeding pans were not durable and kept clean and were not sanitized at 
least once every two weeks as required by § 3.5(b) of the Regulations (9 
CFR 3.5(b)). Watering receptables were not kept clean and were not 
sanitized at least once every two weeks as required by § 3.6 of the Regu- 
lations (9 CFR 3.6). 


(h) Primary enclosures were not cleaned often enough to prevent con- 
tamination of dogs and to reduce disease hazards and odors as required 
by § 3.7(a) of the Regulations (9 CFR 3.7(a)) which specifies that “ex- 
creta shall be removed from primary enclosures as often as necessary to 
prevent contamination of the dogs and reduce disease hazards and 
odors...” 


(i) Primary enclosures when not sanitized often enough to prevent ac- 
cumulation of debris or excreta or a disease hazard as required by 
§ 3.7(bX(2) of the Regulations (9 CFR 3.7(b\2)) which specifies that 
“primary enclosures for dogs or cats shall be sanitized often enough to 
prevent an accumulation of debris or excreta or a disease hazard: Pro- 
vided, however, That such enclosures shall be sanitized at least once 
every two weeks in the manner provided in sub-paragraph (3)...” 
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(j) Hard surfaced runs were not sanitized by washing them with hot 
water (180°F.) and soap or detergent, or by washing all soiled surfaces 
with a detergent solution followed by a safe and effective disinfectant, 
or by cleaning all soiled surfaces with live steam. Pens or runs using 
gravel, sand, or dirt were not sanitized by removing the soil, gravel, sand 
or dirt and replacing it as necessary as required by § 3.7(bX3) of the 
Regulations (9 CFR 3.7(b\(3)). 


(k) Respondent’s premises were not kept clean and in good repair in 
order to protect the animals from injury and to facilitate the prescribed 
husbandry practices, and they were not kept free of accumulations of 
trash as required by § 3.7(c) of the Regulations (9 CFR 3.7(c)). 


(1) A sufficient number of employees were not utilized to maintain the 
prescribed level of husbandry required by § 3.8 of the Regulations (9 
CFR 3.8). 


(m) Respondent during ordinary business hours on October 23 1974 
did not permit Veterinary Services representatives to inspect her 
premises as required by § 10 and § 16(a) of the Act (7 U.S.C. 2140 and 
2146(a)), and § 2.126 of the Regulations (9 CFR 2.126) which require 
licensees under the Act to permit inspection of records, facilities and 
animals, for the purpose of determining whether or not the licensee was 
in compliance with the various requirements. 


Il 


Respondent raises questions concerning disparity between certain 
reports made by the Veterinary Services representative during the 
period from June through September 1974, and also the report of the 
October 10 1974 inspection on the one hand, and on the other hand the 
Complaint and evidence. Respondent contends that those reports of in- 
spection limit the scope of the Complaint that can be properly filed, and 
also override any other evidence that may contradict them. 


Neither the Act nor the Regulations require an inspector to make a 
formal written report of his inspection before the Complaint can prop- 
erly be filed concerning conditions found. Deficiencies, inaccuracies, or 
omissions of an inspection report cannot successfully bar or limit a 
Complaint or evidence received. Section 2146(a) of the Act (7 U.S.C. 
2146(a)) and § 2.126 of the Regulations (9 CFR 2.126) authorizes in- 
spections to be made but do not specify that reports are a necessary con- 
dition precedent to a formal administrative disciplinary proceeding. 
Section 2149 of the Act (7 U.S.C. 2149) and § 4.11-1 of the Regulations 
(9 CFR 4.11-1) authorize a Complaint to be filed if there is “reason to 
believe that” the Act or Regulations are being violated. 
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Here inaccurate and incomplete reports of inspection admittedly were 
made. The evidence shows beyond doubt that the reports of the June- 
September period were made in this misguided method for the purpose 
of nudging the Respondent bit by bit to improve and correct the con- 
ditions by persuasion rather than disciplinary action. Failure of this 
method to bring consistent and improved or upgraded conditions was 
finally recognized, and the October 10 inspection was made. 


Respondent is charged here with violations found in the inspection of 
October 10 1974. The prior conditions and inspections are not relevant 
or material. Whether Respondent was in compliance or noncompliance 
in the summer of 1974 is also not here material or relevant. 


Respondent argues that she was misled or lulled into a false sense of 
security by reason of these inaccurate reports of the summer in- 
spections. The evidence does not establish that the inspector’s conduct 
misled Respondent or lulled her into a false sense of security. The testi- 
mony is strongly persuasive that the inspector made every effort to ad- 
vise, counsel and recommend corrective action to Respondent to lead her 
into voluntary compliance with the Act and Regulations while not 
recording the extent, frequency or degree of some conditions found. The 
evidence establishes that the inspector at one point even went to an em- 
ployment office in a nearby community to seek prospective employees to 
assist Respondent in the performance of her duties. The gentleness and 
tolerance of the inspector was almost unlimited. 


Narrowing the focus at this point to the October 10 inspection report 
and resulting Complaint, Respondent points out that the Complaint 
covers a broader area than the report, and in small part contradicts the 
report. However, the evidence persuasively and strongly establishes that 
the report was completed under adverse circumstances. For example, 
Respondent repeatedly walked out of the room and left the inspector to 
complete his sentences for only his own benefit. Respondent admits she 
left the room due to nervousness, and anxiety which she could not con- 
trol. The fact that the report of the October 10 inspection was inaccurate 
or incomplete is not fatal. The evidence strongly supports the violations 
charged in the Complaint, and fully, adequately and persuasively ex- 
plains any discrepancies between the report and Complaint. 


The October 10 inspection report covered a number of items found to 
be in violation. With reference to some of the items, the inspector in the 
“recommendation” space indicated that Respondent should have cor- 
rections completed in two (2) weeks for some and six (6) months for 
others. 


No authority or precedent is cited which provides an inspector power 








470 LABORATORY ANIMAL WELFARE ACT 
Cite as 35 A.D. 464 


to grant a particular period of time for a licensee in violation of the Act 
to come into compliance with the Act and Regulations. On the other 
hand, as a practical matter, it is assumed that not every violation found 
by every inspector becomes the subject of a formal Complaint and 
administrative disciplinary proceeding. Conventional wisdom would 
suggest that inspectors and administrators exercise some judgment and 
discretion with reference to such matters. 


The issue arises whether having exercised such self-assumed authority 
to allow from two (2) weeks to six (6) months to correct violations and 
come into compliance APHIS is bound thereby and cannot successfully 
proceed with a disciplinary proceeding judged warranted by the Ad- 
ministrator before the time allowed for corrections has expired. Is 
APHIS bound by the time allowed by it’s representative-inspector? 


The evidence here does not show that Respondent changed her posi- 
tion in any significant respect or acted or failed to act in reliance on the 
time allowed by the inspector to correct the deficiencies. It is noted 
again that the Veterinary Services representative acted without explicit 
regulatory authority when he allowed or specified certain periods of 
time for correction. 


However, even if Respondent changed her position or relied on the 
time allowed, it appears that estoppel would not be a bar to a successful 
disciplinary proceeding. Mistaken action or lack of action on the part of 
public officials cannot deprive the public of the protection of a statute by 
reason of equitable estoppel. NLRB v Baltimore Transit Company 140 
F2d 51 at 55 (4th Cir 1944) cert. denied 321 U.S. 795; U.S. v Certain 
Parcels of Land, 131 F Supp 65 at 73 (1955); Utah Power & Light Co. v 
U.S. 243 U.S. 389 at 409 (1917). Here, APHIS was exercising a part of 
sovereign powers, not proprietory powers. U.S. v Georgia Pacific, 421 
F2d 92 at 100-101 (9th Cir 1970); U.S. v State of Florida 482 F2d 205 at 
209 (5th Cir 1973). Further, the public interest would be unduly 
damaged if equitable estoppel were to apply here in that effective en- 
forcement of the Congressional will would be impaired. Gestuvo v. 
District Director of U. S. Imm & Nat Service 337 F Supp 1093 at 1098 
(C.D. Cal 1971); U.S. v Lazy F C Ranch 481 F2d 985 at 989 (9th Cir 
1973). 


It is therefore concluded that equitable estoppel is neither a bar to the 
disciplinary action being filed before the time designated by the in- 
spector for corrections had expired, nor to the greater scope of the Com- 
plaint compared to written report filed at the time of his October 10 in- 
spection. 


When the Veterinary Services representatives returned to the Re- 
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spondent’s premises on October 23 1974 they found the buildings locked 
and no one present. After waiting a short time Respondent drove up. 
The Veterinary Services representatives said they had come to inspect 
the premises but Respondent said she was “too busy”, that it was not 
possible to do so at that time and soon drove away. In testimony at the 
hearing Respondent said she was assisting her husband harvesting corn 
and was on an urgent mission to obtain a part necessary for operation of 
the tractor in order to continue harvesting. This information was not 
made known to the Veterinary Services representatives at that time. 


In the past on many occasions Respondent had been “too busy” to per- 
mit an inspection when the Veterinary Services representatives arrived, 
and they had to return at another time. However, on occasion in the past 
Respondent had unlocked the buildings and permitted a Veterinary 
Services representative to inspect without her accompanying the inspec- 
tor through the kennel areas. 


To the extent that it was possible on October 23rd the inspectors 
walked around the area and looked into the buildings (one was not 
locked) as much as they could, but they found no significant changes 
from the inspection of October 10th, although their inspection was 
necessarily restricted and limited in scope. 


Under the circumstances disclosed by the record here, taken as a 
whole, it cannot be said that the attempted inspection of October 23rd 
was improper or unreasonable in any respect. Respondent had a long 
history of lack of cooperation, failing to take corrective action recom- 
mended informally, frustrating the inspection process by being “too 
busy” to listen, misleading inspectors by denying dogs were kept in the 
north barn when dogs were “kenneled” there, by being so abusive to in- 
spectors one inspector had refused to inspect there again. The cir- 
cumstances of the October 23rd visit were not notably different from 
the inspector’s knowledge or observation from many other visits and Re- 
spondent did not make known to them the “urgency” of her conflicting 
duties as described in her testimony at the hearing. Driving away with- 
out unlocking the “buildings” where dogs were kept and allowing the in- 
spectors to fully observe the premises, or making other suitable 
arrangements, constitutes refusal to permit an inspection here. 


It may be appropriate to note that Respondent reports selling 250 to 
300 dogs each year for gross sales of $11,000 to $12,000 annually. 


It is manifest that Respondent acted with careless disregard of 
statutory requirements. Goodman v Benson, 286 F2d 896 900 (7th Cir 
1961). Lack of intent to break the law is irrelevant. Townsend v U.S. 95 
F2d 352 at 358 (DC Cir 1938) cert. denied 303 US 664. 
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Respondent raises other arguments concerning lack of intent to be in 
violation, former compliance as evidenced by earlier reports, good faith 
effort and intent to comply, and extenuating circumstances. These have 
been considered and are not considered to be based on persuasive evi- 
dence or applicable law. 


Respondent has wilfully violated the Act and Regulations as hereinbe- 
fore set forth. The substance of the Complainant’s recommended Order 
being reasonable, appropriate and warranted, it should be and hereby is 
entered. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to keep and maintain records as required by the Act and the 
regulations issued under the Act, including but not limited to one copy 
of ANH Form 18-5 (revised) with respect to each shipment of animals 
acquired. 


2. Failing to provide housing facilities and primary enclosures that 
are structurally sound and maintained in good repair to protect the 
animals from injury, to contain the animals, to keep predators out, and 
to enable the animals to remain dry and clean. 


3. Storing supplies of food and bedding in facilities which do not ade- 
quately protect such supplies against infestation or contamination by 
vermin. 


4. Failing to adequately ventilate indoor housing facilities to provide 
for the health and comfort of the animals. 


5. Failing to construct and maintain interior building surfaces of in- 
door housing facilities so that they are substantially impervious to mois- 
ture and may be readily sanitized. 


6. Failing to provide a suitable method to rapidly eliminate excess 
water from indoor housing facilities. 


7. Failing to construct and maintain primary enclosures so that the 
animals have convenient access to clean food and water. 


8. Failing to use feeding pans which are durable and kept clean and to 
sanitize such food receptacles at least once every two weeks. 


9. Failing to keep watering receptacles clean and sanitize such 
receptacles at least once every two weeks. 


MRS. JOHN M. DEBOER 473 
Cite as 35 A.D. 464 


10. Failing to clean primary enclosures as often as necessary to pre- 
vent contamination of the animals and to reduce disease hazards and 
odors. 


11. Failing to sanitize primary enclosures often enough to prevent an 
accumulation of debris or excreta, or a disease hazard. 


12. Failing to sanitize cages, rooms and hard-surfaced pens or runs by 
washing them with hot water (180°F.) and soap or detergent, or by 
washing all soiled surfaces with a detergent solution followed by a safe 
and effective disinfectant, or by cleaning all soiled surfaces with live 
steam. 


13. Failing to sanitize pens or runs using gravel, sand or dirt by re- 
moving the soiled gravel, sand, or dirt and replacing it as necessary. 


14. Failing to keep her dealer premises clean and in good repair, and 
free of accumulations of trash, in order to protect the animals from in- 
jury and to facilitate the prescribed husbandry practices set forth in the 
standards. 


15. Failing to use a sufficient number of employees to maintain the 
prescribed level of husbandry practices set forth in the standards. 


16. Failing to permit Veterinary Services’ representatives, or other 
Federal officers or employees designated by the Secretary, to enter her 
place of business during normal business hours, to examine records re- 
quired to be kept by her under the Act and the regulations, and to make 
copies of such records, and failing to permit Veterinary Services’ repre- 
sentatives to enter her place of business, to inspect such facilities, prop- 
erty and animals as such representatives consider necessary to enforce 
the provisions of the Act, the regulations and the standards. 


Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of 90 days and thereafter until respondent’s 
premises are in compliance with the Act, regulations and standards. 
After the expiration of such suspension and when Respondent’s dealer 
premises are in compliance with the Act, regulations and standards, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 


The cease and desist provisions of this Order shall be effective thirty- 
five (35) days after service upon the Respondent, and the suspension 
provisions of this Order shall be effective fifty (50) days after service 
upon Respondent, if not appealed to the Secretary pursuant to section 
4.20 of the Rules of Practice (9 CFR 4.20). * 


*The Decision and Order became final May 11, 1976.--Ed. 
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(No. 17,088) 


In re LEE-DON KENNELS, INC. LAWA Docket No. 55. Decided April 27, 
1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violations of the 
Act and the regulations and standards thereunder in connection with its operations a 
dealer as set forth herein. Respondent is suspended as a registrant under the Act for 
21 days. 


Thomas E. Bundy, for complainant. 
Max Humphreys, Trenton, MO, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with various 
violations of the Act, and the regulations and standards issued under the 
Act (9 CFR 1.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 4.1 et seq.), and consents to the issuance of a specified 
order, containing findings of fact and conclusions based upon the allega- 
tions in the Complaint, the order to become effective on the day upon 
which service of the order is made on respondent. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Lee-Don Kennels, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at 116 
Country Club Place, Trenton, Missouri 64683. 


(b) The respondent, at all times material herein, was: 


r 
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(1) Engaged in the business of selling, offering for transporta- 
tion and transporting, affecting commérce, for compensation or profit, 
animals for research or teaching purposes or for exhibition purposes or 
for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standard and 
agreed in writing to comply with their provisions. 


2. (a) Respondent, on or about February 19, 1975, transported, of- 
fered for transportation, and caused to be transported, in commerce, 
from its dealer premises at Trenton, Missouri, to Pet-A-Rama No. 403, 
Raleigh, North Carolina, three dogs in primary enclosures that were not 
well constructed and designed to protect the health and insure the safety 
of the animals contained therein. 


(b) Respondent, in connection with the shipment of dogs referred 
to in finding of fact 2 (a), failed to keep and maintain records as required 
by the regulations, including one copy of ANH form 18-6, revised, com- 
pleted as required by the regulations, accompanying said shipment. 


3. Respondent, on or about April 16, 1975, transported, offered for 
transportation, and caused to be transported, in commerce, from its 
dealer premises at Trenton, Missouri, to Pet-A-Rama No. 403, Raleigh, 
North Carolina, two dogs in a primary enclosure which was not well con- 
structed and designed to protect the health and insure the safety of the 
animals contained therein. 


4. (a) Respondent, on or about August 27, 1975, transported, offered 
for transportation, and caused to be transported, in commerce, from its 
dealer premises at Trenton, Missouri, to Docktors Pet Center No. 269, 
Raleigh, North Carolina, three dogs in two primary enclosures which 
were not well constructed and designed to protect the health and insure 
the safety of the animals contained therein. 


(b) Respondent, in connection with the shipment of the dogs re- 
ferred to in finding of fact 4 (a), failed to keep and maintain records as 
required by the regulations, including one copy of ANH Form 18-6, re- 
vised, completed as required by the regulations, accompanying said ship- 
ment. 


5. Respondent, on or about October 29, 1975, transported, offered for 
transportation, and caused to be transported, in commerce, from its 
dealer premise at Trenton, Missouri, to Pet-A-Rama No. 403, Raleigh, 
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North Carolina, two dogs and failed to keep and maintain records as re- 
quired by the regulations, including one copy of ANH Form 18-6, 
revised, completed as required by the regulations, accompanying said 
shipment. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 1 and 2 herein, 
respondent has wilfully violated sectin 10 of the Act (7 U.S.C. 2140) and 
sections 2.75 and 2.100 of the regulations (9 CFR 2.75 and 2.100) and 
section 3.12(a) of the standards (9 CFR 3.12(a)). 


By reason of the facts contained in findings of fact 1 and 3 herein, 
respondent has wilfully violated section 2.100 of the regulations (9 CFR 
2.100) and section 3.12(a) of the standards (9 CFR 3.12(a)). 


By reason of the facts contained in findings of fact 1 and 4 herein, 
respondent has wilfully violated sectin 10 of the Act (7 U.S.C. 2140) and 
sections 2.75 and 2.100 of the regulations (9 CFR 2.75 and 2.100) and 
section 3.12(a) of the standards (9 CFR 3.12(a)). 


By reason of the facts contained in findings of fact 1 and 5 herein, 
respondent has wilfully violated section 10 of the Act (7 U.S.C. 2140) 
and section 2.75 of the regulations (9 CFR 2.75). 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that the order be issued, the 
order will be issued. 


ORDER 


Respondent, its officers, agents, employees, successors and assigns, 
directly or indirectly through any corporate or other device, in connec- 
tion with its business as a dealer under the Act, shall cease and desist 
from: 


1. Failing to keep and maintain records in connection with each ani- 
mal purchased or otherwise acquired, held, transported, or sold or other- 
wise disposed of in the manner prescribed by the regulations, including 
one copy of ANH Form 18-5, revised, completed as required by the 
regulations, accompanying each shipment of animals acquired, and one 
copy of ANH Form 18-6, revised, completed as required by the regula- 
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tions, accompanying each shipment of animals sold or otherwise dis- 
posed of. 


2. Using primary enclosures to transport animals which are not well 
constructed, well ventilated and designed to protect the health and in- 
sure the safety of the animals contained therein. 


Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of 21 days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective upon the day upon which service of the 
order is made upon the respondent. 
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(No. 17,089) 
In re NATHAN CARTER. P&S Docket No. 5224. Decided May 10, 1976. 


Consent order 


Respondent has consented to the order herein against him for violation of the Act and 
regulations in failing to comply with the bonding requirements thereof. Respondent is 
478 
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ordered to cease and desist from said violation. 


James A. Brennan, for complainant. 
G. H. Terandos, Poplar Bluff, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed on December 18, 1975 by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Nathan Carter, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Ellsinore, 
Missouri, and whose business mailing address is Ellsinore, Missouri 
63937. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was terminated 
on May 12, 1975. Respondent was notified by the Packers and Stock- 
yards Administration, United States Department of Agriculture, via 
certified mail on or about April 16, 1975, that, should he continue his 
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dealer operations without adequate bond coverage or its equivalent, as 
required under the Act and regulations, he would be in violation of the 
Act and subject to disciplinary action. Notwithstanding such notice, 
respondent has engaged in the business of a dealer, buying and selling 
livestock in commerce for his own account, without filing and maintain- 
ing a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and has now complied with the bonding requirements 
provided for by the Act and the regulations, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 

This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,090) 


In re THE MADRAS AUCTION YARD, INC. P&S Docket No. 5245. Decided 
May 19, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against it for violating the Act 
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and regulations in engaging in its opertions as a market agency and dealer while its 
current liabilities exceeded its current assets. Respondent is ordered to cease and 
desist from such violation. 


James A. Brennan, for complainant. 


David C. Glenn, Madras, OR, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et. seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) The Madras Auction Yard, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 


at Madras, Oregon, and its business mailing address is P. O. Box 29, 
Madras, Oregon, 97741. 


(b) Respondent at all times material herein, was: 


(1) Engaged in the business of conducting and operating the 
Madras Auction Yard, Inc., a stockyard, posted under and subject to the 
provisions of the Act; 


(2) Engaged in the business of buying and selling livestock in 
commerce for its own account and buying and selling livestock in com- 
merce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy and 
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sell livestock in commerce. 


2. (a) As of July 31, 1975, respondent had current liabilities totaling 
$88,055.81 and current assets totaling $30,339.58, resulting in an ex- 
cess of current liabilities over current assets of $57,716.23. 


(b) As of September 30, 1975, respondent had current liabilities 
totaling $90,455.68 and current assets totaling $36,862.12, resulting in 
an excess of current liabilities over current assets of $53,716.23. 


3. Respondent, during the period of July 31, 1975 through September 
30, 1975, engaged in the business of a market agency and dealer, in com- 
merce, notwithstanding the fact that during the period, respondent’s 
current liabilities exceeded its current assets. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respond- 
ent’s financial condition does not meet the requirements of the Act (7 
U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, respondent 
has violated Sections 307 and 312(a) of the Act (7 U.S.C. 208 and 
213(a)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, has demonstrated that its current assets exceed its cur- 
rent liabilities, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device in connection 
with its operations as a market agency and dealer, shall cease and desist 
from operating as a market agency or a dealer if its current liabilities ex- 
ceed its current assets. 


Respondent has demonstrated that it is not insolvent at the present 
time. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


ws 
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(No. 17,091) 


In re F. D. BALL, a/k/a DON BALL. P&S Docket No. 5194. Decided April 
6, 1976. 


Bonding requirements — failure to comply with 


Respondent has violated the Act and the regulations issued thereunder in failing to comply 
with the bonding requirements thereof as set forth herein. Respondent is ordered to 
cease and desist from said violation. 

Eric Paul, for complainant. 

Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by complaint filed by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Copies of the complaint and the rules of practice governing pro- 
ceedings under the Act were served upon respondent by certified mail. 


Respondent was informed in the letter of service that a failure to plead 
specifically to any allegation of the moving paper shall constitute an 
admission of such allegation and that a failure to answer the material 
allegations of fact contained in the moving paper shall constitute a 
waiver of hearing. Respondent in his answer to the complaint did not 
deny or otherwise answer any material allegation of fact except insofar 
as respondent’s reply: “I have contacted the Farm & Country Insurance 
Company for a bond. F. Don Ball” constitutes an admission of the termi- 
nation of his prior bond, and respondent failed to request an oral hear- 
ing. 


Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to plead specifically to the allegations 
setting forth such facts, are adopted and set forth herein as the findings 
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of fact. 


This decision and order, therefore, is issued pursuant to section 


202.9(c) of the rules of practice, as amended (9 CFR 202.9(c), as 
amended). 


FINDINGS OF FACT 


1. (a) F. D. Ball, hereinafter referred to as the respondent, is an indi- 
vidual whose address is Centerville, Kansas 60014. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was terminated 
on May 20, 1975. Respondent was notified by certified letter dated April 
11, 1975, which was delivered to him on April 12, that if he continued 
his livestock operations without bond coverage or its equivalent as re- 
quired under the Act and the regulations he would be in violation of sec- 
tion 312(a) of the Act and sections 201.29 and 201.30 of the regulations. 
Notwithstanding this notice, respondent continued his livestock oper- 
ations in commerce as a dealer without the filing and maintaining of a 
reasonable bond or its equivalent as required under the Act and the 
regulations until November 25, 1975. 


CONCLUSION 


By reason of the facts set forth in finding of fact 2, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


ORDER 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
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the regulations without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 


Pursuant to the Rules of Practice governing proceedings under the 
Packers and Stockyards Act, this Decision and Order becomes final* 
without further proceedings 35 days after service hereof unless appealed 
to the Secretary of Agriculture by a party hereto within 30 days after 
service, as provided in sections 202.16 and 202.18 of the Rules of Prac- 
tice. 


*The Decision and Order became final May 17, 1976.—Ed. 


(No. 17,092) 
In re LENNY BELL MEAT PACKING Co., INC. P&S Docket No, 5229. 
Decided April 29, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against it for violations of the 
Act and the regulations issued thereunder as set forth herein in connection with its 
operations as a packer under the Act. Respondent is ordered to cease and desist from 
such violations. 


John E. Ford, for complainant. 
Stephen L. Ritz, Elizabeth, NJ, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has engaged in an unfair practice in commerce in viola- 
tion of section 202(a) of the Act (7 U.S.C. 192(a)). 


Respondent has filed an amended answer and a stipulation in which it 
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admits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order to 
become effective on the first day after service upon respondent. Com- 
plainant has recommended that the order consented to by the respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Lenny Bell Meat Packing Co., Inc., herein referred to as the 
respondent, is a New Jersey corporation with its principal place of busi- 
ness located at 850 Frelinghuysen Ave., Newark, New Jersey 07114. 


(b) Respondent is, and at all times material herein was, engaged in 
the business of manufacturing or preparing meat and meat food prod- 
ucts for sale and shipment in commerce. 


(c) Respondent is, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer under the 
Act, on or about March 13, 1975, entered into a verbal contract to sell, in 
commerce, approximately 38,000 pounds of frozen beef trimmings 
valued at approximately $13,000 to Stewart Sandwiches, Inc. Norfolk, 
Virginia. The verbal contract, which was followed by written confirma- 
tions from both the buyer, Stewart Sandwiches, Inc., and the respond- 
ent’s broker, Raggi Brokerage Service Co., New York, New York, speci- 
fied that the beef trimmings be delivered during the week of March 17, 
1975, and also specified the exact delivered price of such trimmings. 
Respondent failed to deliver the meat food product, as specified in the 
contract, and caused Stewart Sandwiches, Inc., to go on the open market 
and purchase a replacement load at a higher price. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, respondent has 
engaged in an unfair practice in commerce in violation of section 202(a) 
of the Act (7 U.S.C. 192(a)). 


Inasmuch as the respondent has consented to the issuance of the order 
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set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 7 


ORDER 


Respondent, its officers, directors, agents, and employees, directly or 
through any corporate or other device, in connection with respondent’s 
operations as a packer, shall cease and desist from failing to comply with 
the terms of contracts or agreements entered into in the normal course 
of its business as a packer with respect to the purchse or sale, in com- 
merce, of meat or meat food products. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon 
respondent. Such order shall not be evidential in any Federal, State, or 
Local Court, other than in any future proceedings before the U'S. 
Department of Agriculture arising out of Complaint bearing P. & S. 
Docket No. 5229 and/or violations of 7 U.S.C. 195, a/k/a seciton 205 of 
the Packers and Stockyards Act. 


(No. 17,093) 


In re BURT STEWARD RICHARDS. P&S Docket No. 5246. Decided April 12, 
1976. 


Bonding requirements — failure to comply with 


Where respondent continued to operate his business as a market agency without filing and 
maintaining a reasonable bond or its equivalent as set forth herein, respondent vio- 
lated the Act and the regulations issued thereunder. Respondent is ordered to cease 
and desist from said violation. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION AND ORDER 





PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
certified mail. Respondent was informed in the letter of service that an 
answer should be filed in accordance with the Rules of Practice, and that 
failure to answer denying the allegations in the Complaint and request- 
ing an oral hearing would constitute admission of such allegations and 
waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


Respondent has filed with the Packers and Stockyards Administration 
a reasonable bond or its equivalent as required by the Act and the regu- 
lations. On the basis thereof, complainant has recommended that the 
respondent not be suspended as a registrant under the Act. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Burt Steward Richards, hereinafter referred to as the respond- 
ent, is an individual whose principal place of business is located at Route 
2, Box 68, Fairfield, Texas 75840. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying livestock in commerce on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
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buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
July 10, 1975. Respondent was advised by the Packers and Stockyards 
Administration via certified letter dated June 12, 1975, that if he con- 
tinued his livestock operations after July 10, 1975, without bond 
coverage or its equivalent, as required under the Act and the regula- 
tions, he would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations. Notwithstanding such notice, 
respondent has continued to engage in the business of a market agency 
buying livestock in commerce on a commission basis, without filing and 
maintaining a reasonable bond or its equivalent as required under the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent as required 
under the Act and the regulations. 


This Order shall become effective on the sixth day after the Decision 
and Order becomes final.* Copies hereof shall be served upon the par- 
ties. 


Pursuant to the amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order becomes 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice as amended (9 CFR 202.16, 202.18). 


*The Decision and Order became final May 20, 1976.—Ed. 
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(No. 17,094) 
In re HARRY THOMAS. P&S Docket No. 5267. Decided April 29, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and regulations in connection with his operations as a dealer thereunder in the is- 
suance of insufficient funds checks or drafts and failure to pay when due as found 
herein. Respondent is ordered to cease and desist from said violations. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated provisions of the Act and the Regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juridsictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a speci- 
fied order containing findings of fact and conclusions based upon the 
allegations of the Complaint, the order to become effective on the sixth 
day after service upon respondent. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Harry Thomas, herein referred to as the respondent, is an in- 
dividual whose mailing address is Route 1, Camden, Missouri 64017. 


(b) Respondent is, and at all times material herein was engaged in 
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the business of buying and selling livestock in commerce for his own ac- 
count. ; 


(c) Respondent, at all times material herein, was not registered 
with the Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce. 


2. Respondent, in connection with his operations as a dealer in com- 
merce, on or about the dates and in the transactions specified in para- 
graph II of the Complaint, purchased livestock in commerce and in pur- 
ported payment therefor issued checks which were returned unpaid 
because the respondent did not have and maintain sufficient funds on 
deposit in the bank account upon which they were drawn to pay such 
checks when presented for payment. 


3. (a) Respondent, in connection with his operations as a dealer in 
commerce, on or about the dates and in the transactions specified in 
paragraph II of the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price for such 
livestock. 


(b) As of August 15, 1975, there remained unpaid by the respond- 
ent a total of $9,762.30 for livestock purchased in commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has violated section 312(a) of the Act (7 U.S.C. 213(a)), and section 
201.43(b) of the Regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and the complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
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checks or drafts, on deposit in the bank account from which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. 


Copies hereof shall be served upon the parties. 


(No. 17,095) 


SINCLAIR CATTLE Co., INC. v. J. & D. CATTLE Co., INC. P&S Docket No. 
5236. Decided April 29, 1976. 


Order of continuance 


James J. Sinclair, Billings, MT, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921 as amended (7 U.S.C. 181 et seq), complainant has requested an 
indefinite continuance pending disposition of certain court litigation be- 
tween the same parties. 


Respondent, although notified of complainant’s request, has not made 
any response thereto. 


Accordingly, at complainant’s request, this proceeding is hereby con- 
tinued until further notice. 


Copies hereof shall be served upon the parties. 
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(No. 17,096) 


In re R & D INVESTMENTS, INC., d/b/a EDWARDS BROS. PACKING Co. P&S 
Docket No. 5208. Decided April 30, 1976. 


Express agreement as to payment — absence of — Unfair and deceptive prac- 
tices — failure to pay promptly and in full 


Where respondent, in its operations as a packer under the Act, consistently failed to pay 
promptly and in full for livestock purchased and accepted in commerce as set forth 
herein, respondent engaged in unfair and deceptive practices in violation of the Act 
and the regulations issued thereunder. Respondent is ordered to cease and desist from 
said violations. 


Allan R. Kahan, for complainant. 
Irwin Schneider, Scranton, PA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. §§ 181-231; hereinafter the “Act”), 
instituted by a complaint filed on November 19, 1975, by the Adminis- 
trator, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The complaint seeks the issuance of a cease and 
desist order prohibiting respondent from engaging in certain acts 
alleged to violate section 202(a) of the Act (7 U.S.C. 192(a)) as interpret- 
ed by section 201.43(b) of the regulations (9 CFR 201.43(b)) issued 
thereunder. 


The prescribed activity in which respondent has allegedly engaged 
consists of failure to make timely payments for livestock it purchased as 
a packer during the period April 25, 1975 through June 26, 1975. The 
complaint asserts that on numerous occasions during that period of 
time, respondent, without the express agreement of the sellers, failed to 
transmit or deliver full payment for livestock purchases to sellers before 
the close of the next business day following the purchase date as specifi- 
cally required by the cited regulation. 


Respondent filed an answer on December 4, 1975, in which it admitted 
the jurisdictional allegations on the complaint and that it had purchased 
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livestock in commerce on or about the dates and in the transactions set 
forth in the complaint. The answer, however, denied that respondent’s 
actions constituted a violation of the Act or the regulations and averred 
that, in respect to each of the listed transactions, respondent paid the 
full purchase price of the livestock within 36 hours of the date of pur- 
chase. Oral hearing was requested. 


An oral hearing was held before me on February 10, 1976, in Scran- 
ton, Pennsylvania. Complainant was represented by Allan R. Kahan, Es- 
quire, Office of the General Counsel, United States Department of Agri- 
culture. Respondent was represented by Irwin Schneider, Esquire, Hogi, 
O”™Malley, and Harris, Miller Building, Scranton, Pennsylvania 18503. 
At the conclusion of the hearing, the time for filing proposed findings, 
conclusions and briefs was set, and this schedule has been adhered to by 
counsel for both parties. 


FINDINGS OF FACT 


1. Respondent, R & D Investments, Inc., doing business as Edwards 
Bros. Packing Co., is a corporation located in Fleetville, Pennsylvania, 
and was at all times material herein, engaged in the business of buying 
livestock in commerce for the purpose of slaughter and was a packer 
within the meaning of, and subject to, the provisions of the Act. 


2. During the period April 29, 1975 through June 9, 1975, respondent 
purchased livestock in commerce, consisting of cattle for slaughter, from 


the following “market agencies” as that term is defined in the Act (7 
U.S.C. § 201): 


(a) Keister’s Middleburg Auction Sales, Inc.; Donald Keister, Presi- 
dent and owner; 


(b) Empire Livestock Marketing Cooperative, Inc.; Robert Lathrop, 
General Manager; 


(c) Jaeger’s Livestock Auction Market; Frederick W. Jaeger, 
owner; 


(d) Morrisons Cove Livestock Market; Jack Koons, operator; and 


(e) D. R. Chambers and Sons, Inc.; John Chambers, Vice President. 


3. Respondent paid for the livestock it purchased during the period of 
time and from the market agencies set forth in finding 2, in the follow- 
ing manner: 
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No. of Days 
* Between Date 
Date Check of Purchase 
Purchase Date of Check Received and Receipt 
Seller Price Purchase Dated By Seller of Check 
Keister’s Middle- 
burg Auction Sales 
Inc. $ 2,307.08 4-29-75 5-1-75 5-6-75 7 
7 1,578.65 5-6-75 5-8-75 5-13-75 7 
" 977.08 5-13-75 5-20-75 5-23-75 10 
fe 1,495.32 5-13-75 5-19-75 5-22-75 9 
” 1,505.34 6-17-75 6-19-75 6-23-75 6 
D. R. Chambers and 
Sons, Inc. 2,089.39 4-30-75 5-7-75 5-10-75 10 
r 1,133.71 5-7-75 5-14-75 5-17-75 10 
i 385.00 5-10-75 5-21-75 5-21-75 a 
" 2,862.88 5-14-75 5-21-75 5-21-75 11 
" 953.47 - -75 6-11-75 6-13-75 9 
a 1,437.33 6-18-75 6-25-75 7-7-75 19 


Empire Livestock 
Marketing Cooper- 
ative, Inc. 3,568.35 6-19-75 6-20-75 7-3-75 14 
Empire Livestock 
Marketing Cooper- 


ative, Inc. cont’ $ 3,429.47 6-26-75 6-27-75 7-10-75 14 
© 1,729.67 6-26-75 6-27-75 7-14-75 18 
. 5,265.74 6-26-75 6-27-75 7-14-75 18 
. 3,411.92 6-24-75 6-25-75 7-14-75 20) 
r 7,033.82 6-24-75 6-25-75 7-14-75 20 
3,373.67 6-18-75 6-19-75 6-28-75 9 
7 439.31 6-23-75 6-24-75 7-7-75 14 
. 3,100.36 6-26-75 6-27-75 7-14-75 18 
” 4,313.45 6-23-75 6-24-75 7-7-75 14 
a 3,322.26 6-23-75 6-24-75 7-7-75 14 

Jaeger’s Livestock 

Auction Market 815.19 5-12-75 5-14-75 5-19-75 7 
‘ 956.70 5-12-75 5-14-75 5-19-75 7 
. 991.44 5-19-75 5-21-75 5-26-75 7 
® 95.52 5-19-75 5-21-75 5-26-75 7 
fe 1,299.92 6-16-75 7-2-75 16 
s 960.42 6-16-75 7-2-75 16 

Morrisons Cove 

Livestock Market 2,515.75 4-28-75 5-5-75 §-9-75 11 
. 1,045.90 4-28-75 5-5-75 5-9-75 11 
. 3,139.67 5-5-75 5-13-75 5-19-75 14 
” 2,935.26 5-5-76 5-13-76 5-19-75 14 

Morrisons Cove 

Livestock Market 

cont’ $ 2,011.35 5-12-75 5-19-75 5-21-75 9 
. 2,435.11 6-2-75 6-9-75 6-13-75 11 
. 249.19 6-2-75 6-9-75 6-13-75 11 
c 3,366.07 6-9-75 6-16-75 6-20-75 11 
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4. Respondent has in respect to each of the transactions itemized in 
finding 3, made payment in full for the livestock it purchased, but in 
each instance, its payment was late and not in accordance with the terms 
of the sale as understood by the selling agency. The understand- 
ings and agreements as to the due date for payments that were extant 
at time of each purchase, were as follows: 


(a) Keister’s Middleburg Auction Sales, Inc. - No credit arrange- 
ments, either written or oral, had been made. The seller expected to 
receive payment within 72 hours of the time of purchase. 


(b) D. R. Chambers and Sons, Inc. — No credit arrangements either 
written or oral had been made. The seller expected to receive payment 
within 72 hours of the time of purchase predicated upon applicable 
regulations under the Act. 


(c) Empire Livestock Marketing Cooperative, Inc. — No credit ar- 
rangements either written or oral had been made. The seller expected 
the buyer to have his check in the mail the next day and in the seller's 
receipt by 72 hours from date of purchase, and had sent respondent, 
together with other buyers, a registered letter to that effect dated March 
6, 1975, which respondent received on April 10, 1975. 


(d) Jaeger’s Livestock Auction Market — No specific credit 
arrangements, either written or oral, had been made. The seller expected 
to receive payment within 72 hours of the time of purchase and 
Frederick Jaeger, owner and operator of the market, had spoken to 
respondent by phone regarding its delinquency of payment. 


(e) Morrisons Cove Livestock Market — No credit arrangements, 
either written or oral had been made. The seller expected to receive pay- 
ment within 72 hours of the time of purchase. Respondent's buyer, 
Harold Bierly, was contacted by the seller and told that respondent’s 
checks were late. 


CONCLUSION 


Respondent’s consistent pattern of late payment for livestock pur- 
chases is in contravention of the Act’s proscription against packers 
engaging in unfair or deceptive practices (7 U.S.C. 192(a)).The Secretary 
has interpreted late payment by packers for livestock purchases to be 
within the ambit of the proscription and, long before the transactions in 
question, had issued a clarifying, interpretive regulation to that effect: 











R&DINVESTMENTS 497 
Cite as 35 A.D. 493 


“Purchaser is to pay promptly for livestock. Each packer, market 
agency, or dealer purchasing livestock shall, before the close of the 
next business day following the purchase of livestock and the 
determination of the amount of the purchase price, transmit or 
deliver to the seller or his duly authorized agent the full amount of 
the purchase price unless otherwise expressly agreed between the 
parties before the purchase of the livestock. Any such agreement 
shall be disclosed in the records of any market agency or dealer 
selling the livestock and in the purchaser’s records and on the ac- 
counts or other documents issued by the purchaser relating to the 
transaction.” (9 CFR 201.43(b))[19 F.R. 4528, July 22, 1954, as 
amended at 29 F.R. 1796, Feb. 6, 1964; 36 F.R. 2777, Feb. 10, 
1971[ 


The evidence makes it clear that during the period in question, each 
market agency which dealt with respondent expected it to comply with 
the usual business custom, identified in the cited regulation, of trans- 
mitting full payment of the purchase price on the next business day 
following the sale so that respondent’s check would be in the seller’s 
hands within 72 hours of the sale at the latest. 


Market agencies act in a fiduciary capacity for consignors of livestock 
and are required by applicable regulations to maintain custodial ac- 
counts in which al! sale proceeds must be deposited within three days, or 
72 hours, of the sale, whether or not such proceeds have been collected 
or received (9 CFR § 201.42(c)). For this reason, each market agency 
which gave evidence against respondent, pointed out that its receipt of 
full payment for livestock purchases within 72 hours of the sale was of 
critical importance in order that it fulfill its own requirements under 
law to make payment within that time to the consignors of the livestock. 
The only firm, among those which testified, that had voluntarily ac- 
ceded to respondent’s practice of delaying issuance of its checks until the 
following week’s auction sale was Empire Livestock Marketing Coopera- 
tive, Inc. but this firm ended the practice effective April 1, 1975, prior 
to the period in question, and sent respondent a registered letter to that 
effect which respondent has acknowledged it received. 


Under these basically uncontroverted facts, respondent’s argument 
that its transactions were within the regulation’s exception for those 
“otherwise expressly agreed”, cannot stand. 


Its secondary argument that violation of the cited regulation does not 
constitute violation of the Act misconstrues United States v. Donahue 
Brothers, Inc., 59 F.2d 1019 (1932). More importantly, the found facts 
parallel those in cases of binding precedent. See Jn re: Jacob Weisel 31 
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A.D. 776 (1972); In re: Burlison Packing Company, 29 A.D. 1166 (1970); 
and In re: American Kosher Provisions Inc., 28 A.D. 1248 (1969) in 
which a long line of earlier decisions are cited at pages 1253 and 1255. 
See also United States of America v. Davenport Packing Co., Inc., Civil 
No. RI - CR - 72-1, 7th Cir., Nov. 28, 1973 (an unreported decision, a 
copy of which was attached to complainant’s brief and was furnished to 
respondent). 


Accordingly, the cease and desist order shall issue. 


ORDER 


Respondent, R & D Investments, Inc., doing business as Edwards 
Bros. Packing Co., its officers, directors, agents, employees, successors 
and assigns, directly or through any corporate or other device, in connec- 
tion with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. Compliance with this Order requires the trans- 
mission or delivery of the full amount of the purchase price of livestock 
to the seller or his duly authorized agent before the close of the next 
business day following the purchase of livestock and the determination 
of the amount of the purchase price; provided that the seller or his duly 
authorized agent has not otherwise expressly agreed with respondent, in 
advance of the transaction, as evidenced by an agreement in writing 
openly disclosed in the records of the market agency or dealer selling the 
livestock as well as in respondent’s records and on the accounts or other 
documents issued by respondent relating to the transaction. 


(No. 17,097) 


In re HOWARD R. MYERS. P&S Docket No. 5218. Decided March 23, 
1976. 


Answer — failure to file —constituting admission of facts — Bonding 
requirements — failure to comply with — Sanction 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a dealer thereunder in failing to comply with the bonding requirements 
as set forth herein, respondent is ordered to cease and desist from said violation. Fur- 
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ther, respondent is suspended as a registrant under the Act until he is in full com- 
plaince with the bonding requirements thereof. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Copies of the Complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
certified mail. Respondent was informed in the letter of service that an 
answer should be filed in accordance with the Rules of Practice, and that 
failure to answer denying the allegations in the Complaint and request- 
ing an oral hearing would constitute admission of such allegations and 
waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Howard R. Myers, hereinafter referred to as the respondent, is 
an individual whose address is 710 South Jefferson, Indianola, Iowa 
50125. 


(b) Respondent, at all times material herein, was: 
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(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
September 25, 1975. Respondent was notified by the Packers and 
Stockyards Administration, United States Department of Agriculture, 
via certified mail on or about September 6, 1975, that if he continued his 
livestock operations after September 25, 1975, without bond coverage or 
its equivalent, as required under the Act and the regulations, he would 
be in violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwithstanding 
this notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own account, 
without filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When he has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating the suspension. 


This Order shall become effective on the sixth day after the Decision 
and Order becomes final.* Copies hereof shall be served upon the par- 


*The Decision and Order became final May 3, 1976.—Ed. 
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ties. 


Pursuant to the amended Rules*of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order becomes 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice as amended (9 CFR 202.16, 202.18). 


SUPPLEMENTAL ORDER — Modification of suspension 


(No. 17,098) 


In re LEE BREITSPRECHER. P&S Docket No. 5121. In order issued May 7, 
1976, by William J. Weber, Administrative Law Judge. 


STAY ORDER — PENDING OUTCOME OF JUDICIAL REVIEW 


(No. 17,099) 


In re GILES LOWERY STOCKYARDS, INC., d/b/a LUFKIN LIVESTOCK 
EXCHANGE. In order issued May 6, 1976, by Donald A. Campbell, 
Judicial Officer. 
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(No. 17,100) 


OXNARD FROZEN FOODS COOPERATIVE v. BRADY FARMS, INC. PACA 
Docket No. 2-4189. Decided May 7, 1976. 


Order for undisputed amount 


Bill Bingham, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In the for- 
mal complaint filed January 29, 1976, complainant seeks reparation 
from respondent in the amount of $14,800 in connection with a ship- 
ment of Frozen Strawberries in interstate commerce. 


Complainant is a corporation, Oxnard Frozen Foods Cooperative, 
whose address is P.O. Box 1427, Oxnard, California. Respondent, Brady 
Farms, Inc., is a corporation whose address is 14786 Winans Street, 
West Olive, Michigan. At the time of the transaction involved herein, 
both parties were licensed under the Act. 


In its answer respondent admits owing complainant $14,800 but in- 
sists that it should be given a $1,316 credit which represents the value of 
unused poly bags shipped to complainant to use with this shipment. 
Therefore, respondent admits liability in the amount of $13,484. 


Complainant in its reply to respondent’s counterclaim has given re- 
spondent a $554.08 credit for used poly glass bags and has reduced its 
claim to $14,245.92. 


Since respondent in effect admits owing $13,484, we find that re- 
spondent should pay that amount to complainant as an undisputed 
amount. Respondent’s failure to pay complainant this amount is a viola- 
tion of section 2 of the Act (7 U.S.C. 499b). 


Accordingly, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)), respondent shall pay to complainant $13,484 within thirty 
(30) days from the date of this order with interest thereon at the rate of 
eight percent per annum from September 1, 1975, until paid. 


Since there is still in dispute the sum of $761.92, that amount is left 
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for subsequent determination in the same manner and under the same 
procedure as if no order for payment of the undisputed amount had been 
issued. 


(No. 17,101) 


KENNETH ATCHESON v. CYR BROTHERS MEAT PACKING, INC. PCA Docket 
No. 2-3787. Decided May 12, 1976. 


Contact — failure to prove modification of — Accord and satisfaction — failure 
to establish — Damages — recovery — Reparation 


Where respondent failed to sustain its burden of proving modification of contract or of ac- 
cord and satisfaction with respect to its check for $3,259.77, complainant is entitled 
to recover damages against respondent in the amount of $2,013.01 for which repa- 
ration is awarded. 

James V. Wright, Presiding Officer. 

Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requested an award of repara- 
tion against respondent in the sum of $4,881.37 in connection with 
transactions which contemplated the shipment in interstate commerce 
of numerous loads of potatoes. Complainant subsequently amended the 
complaint, reducing the amount claimed as damages against respondent 
to $1,621.60. 


A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the complaint, as amended, was 
served upon respondent. Respondent filed an answer thereto, in effect 
denying liability to complainant. 
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Since the amount claimed as damages in the complaint, as amended, 
does not exceed $3,000, the shortened procedure set forth in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure complainant and respondent, respectively, were given the 
opportunity to file an opening and an answering statement, but neither 
did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kenneth Atcheson, is an individual whose address is 
R.F.D. #1, Washburn, Maine. 


2. Respondent, Cyr Brothers Meat Packing, Inc., is a corporation 
whose address is 220 Washburn Road. Caribou, Maine. At the time of 
the transactions involved herein, respondent was licensed under the Act. 


3. Between the dates of February 4 and February 7, 1975, in con- 
templation of movement in interstate commerce, complainant delivered 
to respondent a total of 1,270.93 hundredweight of potatoes, net. Re- 
spondent received and accepted the potatoes. 


4. The delivery of the potatoes, and the agreed price of $3.85 per 
hundredweight, was pursuant to a contract made between the parties on 
or about May 3, 1974. 


5. Respondent has paid $3,259.77 to complainant as an undisputed 
amount due and owing in connection with these transactions. 


6. The formal complaint was filed on March 19, 1975, which was 
within 9 months after the causes of action herein arose. 


CONCLUSIONS 


Respondent admitted receiving and accepting from complainant the 
quantity of potatoes—1,270.93 hundredweight—set forth in Finding of 
Fact No. 3. Having done so, respondent is liable to complainant for the 
agreed contract price of the tubers, less the sum of money already paid 
by respondent of $3,259.77. 


It is at this juncture that we encounter our first issue, to wit: what was 
the contract price? According to complainant, the price was that which 
was set forth in the contract of May 3, 1974, which provided for a base 
price of $3.85 per hundredweight for all potatoes delivered to respond- 
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ent by complainant during February 1975. Counting all bonuses and 
penalties provided in the contract, we arrive at a total of $5,272.78 for 
the 1,270.93 hundredweight of potatoes involved herein. Respondent 
takes the position, however, that the Agricultural Bargaining Council, 
acting as complainant’s agent, modified the May 3 contract, so that re- 
spondent owed complainant no more than $3,259.77 under the contract, 
as modified, which sum has been paid to and accepted by complainant. 


We find that respondent’s position is not supported by the record be- 
fore us. There is no evidence to show that complainant authorized the 
Agricultural Bargaining Council to act as its agent in amending the con- 
tract of May 3, 1974, or to show that the Council attempted to so act. We 
conclude that this facet of respondent’s defense is without merit. 


Respondent next alleges that complainant’s acceptance of re- 


spondent’s check in a lesser amount than is now claimed as damages in 
this proceeding constituted payment in full by respondent. In short, it 
appears that respondent is pleading the defense of accord and satis- 
faction. 


It is well settled that where there is a bona fide dispute between the 
buyer and seller as to the accounts due for produce sold, and the buyer 
sends the seller a check for less than the contract price marked “Pay- 
ment in full”, or other words clearly indicating that the check is ten- 
dered in full settlement, the acceptance of such check constitutes an ac- 
cord and satisfaction. Growers Produce v. H. B. Frost Co., 20 A.D. 980 
(1961); C. H. Reisner v. Boler Fruit & Vegetable Company, 24 A.D. 350 
(1965). In the instant case, however, respondent’s check was not so 
marked. On the contrary, respondent’s claim of accord and satisfaction 
is at odds with respondent’s Exhibit A, page 10, which is attached to 
respondent's verified answer. In this exhibit, which is a letter from re- 
spondent to the Department dated March 31, 1975, respondent’s Presi- 
dent, Alban E. Cyr, states unequivocally that “...{Ojur check No. 5169, 
payable to Ken Atcheson, which we forwarded to you, is the undisputed 
amount of money due to Mr. Atcheson.” (Respondent’s Check No. 5169 
is Exhibit A, page 11 of the Answer. This check is drawn by respondent 
in complainant’s favor for $3,259.77, as reflected in Findings of Fact 
No. 5). We conclude that respondent has failed to establish an accord 
and satisfaction in this case. 


The total contract price on the 1,270.93 hundredweight of potatoes 
involved herein is $5,272.78. Respondent has paid complainant 
$3,259.77, leaving a balance due and owing of $2,013.01. Although 
complainant has computed his damages at $1,621.60, he has not limited 
his recovery to that amount, for elsewhere in the complaint he asks that 
he be awarded “such amount of damages as [he] may be entitled to re- 
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ceive according to the facts established,” Accordingly, we conclude that 
complainant is entitled to payment of the full sum of $2,013.01 from 
respondent, and that respondent’s failure to make such payment is in 
violation of section 2 of the Act, for which an award of reparation should 
be made to complainant, with interest. 


Complainant, in the formal complaint, has claimed as damages against 
respondent the sum of $200, which allegedly arose out of “accounting er- 
rors in inspection slips”. Complainant is very vague in this portion of his 
complaint, and as a result we are unable to identify either the “errors” or 
the “inspection slips” to which he refers. Accordingly, that portion of his 
complaint dealing with this matter is dismissed for lack of sufficient 
pleading and/or proof to establish a prima facie cause of action. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,013.01, with interest therein at the rate 
of 8% per annum from March 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,102) 


SUTTON BROTHERS PRODUCE v. FARM FRESH PRODUCE Co., INC. PACA 
Docket No. 2-4028. Decided May 12, 1976. 


Order vacating prior order and reopening after default 
Lowell Stanley, Presiding Officer. 


Complainant pro se. 
John W. Cooper, Birmingham, AL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities Act 
of 1930 as amended (7 U.S.C. 199a et seq.), an order was issued January 
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16, 1976 awarding reparation to complainant against respondent. 
Respondent subsequently filed a motion to reopen the proceeding after 
default and allow the filing of an answer pursuant to section 47.25(e) of 
the Rules of Practice (7 CFR 47.25(c)). Enclosed with the motion was 
respondent’s proposed answer. 


The order of January 16, 1976 was stayed on February 17, 1976 pend- 
ing the issuance of a further order in this proceeding to allow time for 
consideration of respondent’s motion, and a copy of the motion to reopen 
and proposed answer was served upon complainant which was given an 
opportunity to submit its views concerning respondent’s motion. Com- 
plainant did not object to the granting of the action. 


The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time under the cir- 
cumstances of the case, and that good reason has been shown why the re- 
lief requested in the motion should be granted. Accordingly, the order of 
January 16, 1976 is hereby vacated and the respondent’s default in this 
proceeding is set aside. The proposed answer is hereby ordered filed. 


Copies of this order shall be served upon the parties. 


(No. 17,103) 


In re G. I. PRODUCE COMPANY, INC. PACA Docket No. 2-4043. Decided 
April 9, 1976. 


Answer — failure to file — Flagrant and repeated violations — failure to pay 
agreed purchase prices promptly and in full — Sanction 


Where respondent failed to pay promptly and in full for 149 lots of perishable, agricultural 
commodities purchased and accepted in commerce from 67 sellers as found herein, re- 
spondent wilfully, flagrantly and repeatedly violated the Act. Respondent’s license as 
a registrant under the Act is revoked. 


Roger Weiner, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, instituted by a complaint filed on January 19, 
1976, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period April 1975 through Oc- 
tober 1975, respondent purchased and accepted in interstate and foreign 
commerce 149 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices to the 67 sellers thereof in the total amount of 
$341,583.68. It is also alleged in the complaint that during the period 
August 1974, through November 1974, respondent failed to make full 
payment promptly of the agreed purchase prices to 41 sellers for 92 lots 
of vegetables, all being perishable agricultural commodities purchased in 
interstate commerce, totalling $138,412.10. 


A copy of the complaint was served upon respondent on January 22, 
1976, and has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing, pursuant to section 47.30(c) of the Rules of 
Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, G. I. Produce Company, Inc., is a corporation whose 
last known mailing address is 492 West Finley Avenue, Birmingham, 
Alabama 35204. ‘ 


2. Pursuant to licensing provisions of the Act, license No. 740609 was 
issued to respondent on October 10, 1973. This license terminated on Oc- 
tober 10, 1975, when respondent failed to submit the annual renewal 
fee. 


3. As set forth more fully in paragraph 3 of the Complaint, during the 
period April 1975, through October 1975, respondent purchased and ac- 
cepted in interstate and foreign commerce, 149 lots of fruits and vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices to the 67 sellers. 
The total amount due and unpaid to these sellers is $341,583.86. 
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4. As set forth more fully in paragraph 4 of the Complaint, during the 
period August 1974, through November 1974, respondent purchased 
and accepted in interstate commerce from 41 sellers 92 lots of vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, totalling 
$138,412.10. 


CONCLUSION 


Respondent’s failures to make full payment promptly with respect to 
the transactions set forth in Findings of Fact No. 3 and 4, above, consti- 
tute wilful, repeated, and flagrant violations of section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 


Respondent's license is revoked. 
This Decision shall become final on the 35th day after service hereof. 


This Order shall take effect on the 11th day after this Decision 
becomes final. * 


Copies hereof shall be served upon the parties. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 17,104) 


DEMPSEY & SONS PRODUCE Co. v. FARM FRESH PRODUCE Co., INC. PACA 
Docket No. 2-4035. In order issued May 12, 1976, by Donald A. 
Campbell, Judicial Officer. 


“The Decision and Order became final May 21, 1976.—Ed. 
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(No. 17,105) 


HEGGBLADE-MARGULEAS TENNECO v. SAM COMPTON PRODUCE COM- 
PANY. PACA Docket No. 2-3933. In order issued May 12, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,106) 


VICTOR FRUIT GROWERS, INC. v. AIR TRANSPORT SYSTEMS, IN. PACA 
Docket No. 2-3738. In order issued May 12, 1976, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 17,107) 


DAVE WALSH Co. INC. v. S. SEIDERBAUM, INC. PACA Docket No. 2-4222. 
Reparation of $1,213.50 with 8 percent interest from November 1, 
1975, awarded complainant against respondent in order issued 
April 29, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,108) 


GOURMET HARVESTING AND PACKING Co. v. S. SEIDERBAUM, INc. PACA 
Docket No. 24219. Reparation of $1,387.50 with 8 percent interest 
from December 1, 1975, awarded complainant against respondent 
in order issued April 29, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,109) 


HARDEN FARMS OF CALIFORNIA v. S. SEIDERBAUM, INC. PACA Docket 
No. 2-4218. Reparation of $3,980.00 with 8 percent interest from 
December 1, 1975, awarded complainant against respondent in 
order issued April 29, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 
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(No. 17,110) 





MAPES PACKING CORPORATION v. S. SEIDERBAUM, INC. PACA Docket No. 
2-4221. Reparation of $2,200 with 8 percent interest from January 
1, 1976, awarded complainant against respondent in order issued 
April 29, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,111) 


SAKATA RANCHES, INC. v. S. SEIDERBAUM, INC. PACA Docket No. 2-4220. 
Reparation of $530.40 with 8 percent interest from November 1, 
1975, awarded complainant against respondent in order issued 
April 29, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,112) 


BULL BROS. ORCHARDS, INC. v. AFFY TAPPLE, INC. PACA Docket No. 
2-4183. Reparation of $3,400.00 with 8 percent interest from Oc- 
tober 1, 1975, awarded complainant against respondent in order 
issued May 3, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,113) 


SIMPSON SALES AGENCY, INC. v. THE GILBERT BROKERAGE CO. PACA 
Docket No. 2-4184. Reparation of $18,940.60 with 8 percent in- 
terest from August 1, 1975, awarded complainant against respond- 
ent in order issued May 3, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,114) 


GIUMARRA VINEYARDS CORPORATION v. THE GILBERT BROKERAGE CO. 
PACA Docket No. 2-4181. Reparation of $27,546.89 with 8 percent 
interest from September 1, 1975, awarded complainant against re- 
spondent in order issued May 3, 1976, by Donald A. Campbell, 
Judicial Officer. 
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(No. 17,115) 


VEG-PAK, INC. v. B. T. CRONE Prop., INC. PACA.Docket No. 2-4182. 
Reparation of $3,133.50 with 8 percent interest from July 1, 1975, 
awarded complainant against respondent in order issued May 3, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,116) 


CANON POTATO Co., INC. v. CAPPYS FRUIT MARKET. PACA Docket No. 
2-4163. Reparation of $1,343.75 with 8 percent interest from May 
1, 1975, awarded complainant against respondent in order issued 
May 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,117) 


J. A. WOOD COMPANY v. JACK WALKER, d/b/a HILL Top FARMS. PACA 
Docket No. 2-4162. Reparation of $6,750.00 with 8 percent interest 
from August 1, 1975, awarded complainant against respondent in 
order issued May 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,118) 


SMELTZER ORCHARD COMPANY v. NORTHWEST COLDPACK COMPANY. 
PACA Docket No. 2-4173. Reparation of $8,887.50 with 8 percent 
interest from June 1, 1975, awarded complainant against respond- 
ent in order issued May 4, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,119) 


STANDARD FRUIT AND STEAMSHIP CO., DIVISION OF CASTLE & COOKE, 
Inc. v. ANTHONY J. LEVATINO, INC. PACA Docket No. 2-4161. 
Reparation of $750.00 with 8 percent interest from June 1, 1975, 
awarded complainant against respondent in order issued May 4, 
1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,120) 


J. R. FAULK PRODUCE Co., INC. v. S. SEIDERBAUM, INc. PACA Docket No. 
2-4217. Reparation of $8,863.70 with 8 percent interest from 
January 1, 1976, awarded complainant against respondent in order 
issued May 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,121) 


MERRILL FARMS v. S. SEIDERBAUM, INc. PACA Docket No. 2-4216. 
Reparation of $4,489.00 with 8 percent interest from December 1, 


1975, awarded complainant against respondent in order issued May 
4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,122) 


MUTUAL VEGETABLE SALES v. S. SEIDERBAUM, INC. PACA Docket No. 
2-4215. Reparation of $9,284.10 with 8 percent interest from 
November 1, 1975, awarded complainant against respondent in 
order issued May 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,123) 


READY PAC PRODUCE, INC. v. WESTERN FRUIT & CANDY Co. PACA 
Docket No. 2-4214. Reparation of $3,558.00 with 8 percent interest 
from December 1, 1975, awarded complainant against respondent 
in order issued May 4, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,124) 


Six L’s COMPANY INC. v. A. J. CAMP, INC. PACA Docket No. 2-4213. 
Reparation of $10,225.00 with 8 percent interest from February 1, 
1976, awarded complainant against respondent in order issued May 


4, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,125) 


AGWAY, INC. a/t/a COUNTRY FOODS v. CLEVELAND VEGETABLE MARKET 
Co. PACA Docket No. 2-4197. Reparation of $1,430.00 with 8 per- 
cent interest from June 1, 1975, awarded complainant against 
respondent in order issued May 5, 1976 by Donald A. Campbell, 
Judicial Officer. 


(No. 17,126) 


J. C. LONG, d/b/a J. C. LONG FRuIT Co. v. A. J. CAMP, INC. PACA Docket 
No. 2-4196. Reparation of $6,067.56 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued May 5, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,127) 


MCRAE PRODUCE CO., INC. v. CLEVELAND VEGETABLE MARKET Co. 
PACA Docket No. 2-4198. Reparation of $2,355.40 with 8 percent 
interest from September 1, 1975, awarded complainant against 
respondent in order issued May 5, 1976, by Donald A Campbell, 
Judicial Officer. 


(No. 17,128) 


R. T. ENGLUND COMPANY v. MENDENHALL DIST. Co., INC. PACA Docket 
No. 2-4195. Reparation of $1,277.60 with 8 percent interest from 
June 1, 1975, awarded complainant against respondent in order 
issued May 5, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,129) 


WELBORN & MANSFIELD v. B. T. CRONE, INC. PACA Docket No. 2-4194. 
Reparation of $4,187.30 with 8 percent interest from September 1, 
1975, awarded complainant against respondent in order issued May 


5, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,130) 


BENNY MANDELL PRODUCE, INC. v. T & R TRUCKING & WHOLESALE Co., 
Inc. PACA Docket No. 2-4206. Reparation of $674.40 with 8 per- 
cent interest from March 1, 1975, awarded complainant against re 


spondent in order issued May 7, 1976, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 17,131) 


CAITO FOODS SERVICE Co. v. CLEVELAND VEGETABLE MARKET Co. PACA 
Docket No. 2-4204. Reparation of $3,136.50 with 8 percent interest 
from December 1, 1975, awarded complainant against respondent 


in order issued May 7, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,132) 


DEBRUYN PRODUCE Co. v. A. J. CAMP, INC. PACA Docket No. 2-4211. | 
Reparation of $38,423.50 with 8 percent interest from February 1, 


1976, awarded complainant in order issued May 7, 1976, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,133) 
PATRICK LEVATINO ASSOCIATES, LTD. v. CUSTOM PACKING, LTD. PACA 
Docket No. 2-4207. Reparation of $1,125.00 with 8 percent interest 


from April 1, 1975, awarded complainant against respondent in 
order issued May 7, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,134) 


PILIBOS SALES, INC. v. A. J. CAMP, PACA Docket No. 2-4212. Reparation 
of $11,578.90 with 8 percent interest from September 1, 1975, 


awarded complainant against respondent in order issued May 7, 
1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,135) 


MORTON KENDALL, d/b/a MORT KENDALL Co. v. BRADY FARMS, INC. 
PACA Docket No. 2-4185. Reparation of $786.88 with 8 percent in- 
terest from November 1, 1975, awarded complainant against 
respondent in order issued May 11, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,136) 


ADAMS PACKING ASSOCIATION, INC. v. CHEROKEE PRODUCE, INC. PACA 
Docket No. 2-4226. Reparation of $2,587.50 with 8 percent interest 
from January 1, 1976, awarded complainant against respondent in 
order issued May 17, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,137) 


OAKFIELD & ELBA GROWERS, INC. v. KELLNER FRUIT COMPANY, INC. 
PACA Docket No. 2-4227. Reparation of $6,842.75 with 8 percent 
interest from January 1, 1976, awarded complainant against 
respondent in order issued May 17, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,138) 


R. T. ENGLUND COMPANY v. KING BROKERAGE Co. PACA Docket No. 
2-4225. Reparation of $12,803.70 with 8 percent interest from 
March 1, 1976, awarded complainant against respondent in order 
issued May 17, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,139) 


THE CASTELLINI COMPANY v. CLEVELAND VEGETABLE MARKET Co. PACA 
Docket No. 2-4202. Reparation of $650.00 with 8 percent interest 
from November 1, 1975, awarded complainant against respondent 
in order issued May 18, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 
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(No. 17,140) 


CLYDE JOHNSON, INC. v. CLEVELAND VEGETABLE MARKET Co. PACA 
Docket No. 2-4199. Reparation of $2,502.50 with 8 percent interest 
from September 1, 1975, awarded complainant against respondent 
in order issued May 18, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,141) 


DEL MONTE BANANA COMPANY v. CLEVELAND VEGETABLE MARKET CoO. 
PACA Docket No. 2-4203. Reparation of $7,735.00 with 8 percent 
interest from December 1, 1975, awarded complainant against 
respondent in order issued May 18, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,142) 


G. A. FUNDERBURK Co., INC. v. CLEVELAND VEGETABLE MARKET Co. 
PACA Docket No. 2-4200. Reparation of $2,717.50 with 8 percent 
interest from September 1, 1975, awarded complainant against 
respondent in order issued May 18, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,143) 


JOSEPH F. GROULX v. CLEVELAND VEGETABLE MARKET Co. PACA Docket 
No. 2-4201. Reparation of $4,138.64 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in 
order issued May 18, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 
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